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Title  49 — ^Transportation 

CHAPTER  II— FEDERAL  RAILROAD  ADMIN¬ 
ISTRATION.  DEPARTMENT  OF  TRANS¬ 
PORTATION 

(Docket  No.76-01] 

PART  258— REGULATIONS  GOVERNING 
APPUCATIONS  UNDER  SECTION  505  OF 
THE  RAILROAD  REVITALIZATION  AND 
REGULATORY  REFORM:  ACT  OF  1976 

Establishment  of  Part 

•  The  purpose  of  these  regulations  is 
to  set  forth  procedures  for  application  by 
railroads  for  Federal  financial  assistance 
under  section  505  of  the  Railroad  Re¬ 
vitalization  and  Regulatory  Reform  Act 
of  1976  (the  “Act”),  concerning  the  pur¬ 
chase  of  redeemable  preference  shares.  • 
On  October  1, 1976,  Congress  passed  S. 
3131,  the  Rail  Transportation  Improve¬ 
ment  Act  (“RTIA”),  which  is  pending 
enactment  as  of  the  date  of  publication 
of  these  regulations.  If  and  when  the 
President  signs  the  RTIA  and  it  becomes 
law,  we  will  imdertake  to  revise  these 
reg^ations  as  quickly  as  possible  to  bring 
them  into  conformance  with  the  provi¬ 
sions  of  the  RTIA  pertaining  to  sections 
505  and  511  of  the  Act,  In  keeping  with 
our  EJOlicy  to  initiate  the  programs  cov¬ 
ered  by  these  final  regulations,  we  have 
determined  that  these  regulations  should 
be  published  immediately  in  the  current 
form. 

Title  V  of  the  Act  directs  the  Secretary 
of  Transportation  (the  “Secretary”)  to 
study  the  rail  transportation  system  and 
capital  needs  of  the  Class  I  railroads  and 
creates  two  programs  to  provide  finan¬ 
cial  assistance  to  the  railroads.  The  Sec¬ 
retary  has  delegated  his  powers  and  du¬ 
ties  under  Title  V,  except  those  contained 
in  section  506(c),  to  the  Administrator 
of  the  Federal  Railroad  Administration 
(the  “Administrator”) . 

Proposed  regulations  governing  the 
procedures  to  be  used  in  applying  for 
financial  assistance  under  sections  505 
(a)  (1)  and  511  of  the  Act  were  published 
in  the  Federal  Register  on  Jime  1,  1976 
(41  FR  22222).  A  public  meeting  to  dis¬ 
cuss  these  proposed  regulations  was  held 
on  June  11.  1976.  In  addition,  interested 
parties  were  invited  to  submit  on  or  be¬ 
fore  July  1, 1976,  their  written  comments 
on  the  pr(H>osed  regulations. 

Numerous  persons,  organizations,  and 
governmental  entities  either  participated 
at  the  public  meeting  or  filed  comments 
in  response  to  the  proposed  regulations, 
and  each  comment  was  given  due  consid¬ 
eration  by  the  Federal  Railroad  Admin¬ 
istration  (“FRA”).  As  a  result  of  these 
comments,  numerous  changes  have  been 
made  in  the  regulations.  In  addition,  the 
regulations  have  been  expanded  to  per¬ 
mit  the  filing  of  applications  for  facil¬ 
ities  rehabilitation  and  Improvement  fi¬ 
nancing  under  section  505(a)  (2)  of  the 
Act.  These  changes  and  the  reasons 
therefor  are  discussed  below.  Since  the 
information  requirements  for  applica¬ 
tions  imder  sections  505  and  511  are  iden¬ 
tical  in  many  respects,  comments  which 
are  applicable  to  both  sets  of  regulations 
are  addressed  herein.  Comments  appli- 
citole  only  to  the  section  511  regulations 


are  discussed  in  the  preamble  to  those 
regulations. 

These  regulati(His  establish  procedures 
for  applying  for  assistance  xmder  sec¬ 
tion  505  ctf  the  Act.  In  order  to  provide 
policy  and  program  guidance  to  potential 
applicants  with  respect  to  the  manner 
in  which  FRA  will  evaluate  the  applica¬ 
tions  and  make  the  determinations  of 
public  benefits  and  costs.  FRA  will  make 
available  to  potential  applicants,  at  a 
later  date,  a  statement  of  policy  that  is 
more  detailed  than  this  preamble.  Sub¬ 
mission  of  applications  need  not  await 
the  policy  statement. 

Applications  for  Facilities  Rehabilita¬ 
tion  AND  Improvement  Financing  Un¬ 
der  Section  505(a)(2) 

Section  505(a)  (2)  of  the  Act  provides 
that  the  Secretary  shall  not  act  finally 
on  any  application  for  facilities  rehabili- 
tati<m  and  improvement  financing  imtil 
the  date  of  publication  of  the  final  stand¬ 
ards  and  designations  under  section  503 
of  the  Act.  However,  in  order  to  facilitate 
the  consideration  of  such  aiH>licati(xis, 
the  current  regulations  have  been  ex¬ 
panded  to  permit  them  to  be  filed  prior 
to  the  publication  of  the  final  standards 
and  designations.  In  particular,  the  stat¬ 
utory  requirements  listed  in  section  505 
(b)  (1)  of  the  Act,  which  were  not  con¬ 
tained  in  the  proposed  regulations,  have 
been  incorporated  in  §S  258.7(a)  (4)  and 
258.9k  of  the  regulations. 

Public  Comments  and  Revisions  to  the 
Regulations 

lire  public  comments  related  to  the 
following  general  areas:  (A)  The  priori¬ 
ties  for  determining  which  projects  pro¬ 
vide  the  greatest  public  benefits;  (B) 
consideration  of  the  availability  of  sec- 
ticxi  511  guarantees  in  evaluating  section 
505  applications;  (C)  the  cost  of  the  fi¬ 
nancing  to  the  railroads;  (D)  definitions; 
(E)  preapplication  and  application  pro¬ 
cedures;  (F)  form  and  content  of  appli¬ 
cations;  and  (G)  the  eligibility  of  small 
business  concerns  to  secure  financing. 
Each  of  these  areas  is  discussed  below. 

A.  Priorities  for  Determining  Which 
Projects  Provide  the  Greatest  Pub¬ 
lic  Benefits 

Under  section  505(b)  (2)  the  Adminis¬ 
trator  may  approve  applications  if  he 
“determines  that  the  requested  financial 
assistance  is  in  the  public  interest.”  hi ' 
making  such  a  determination,  the  Ad¬ 
ministrator  is  required  to  consider  “the 
public  benefits  to  be  raized  from  the 
project  to  be  financed  in  relation  to  the 
public  costs  of  such  financing  and  wheth¬ 
er  the  proposed  project  will  return  pub¬ 
lic  benefits  sufficient  to  Justify  such  pub¬ 
lic  costs.”  The  preamble  to  the  proposed 
regulations  set  forth  a  priority  schedule 
that  would  ensure  the  improvement  of 
essential  freight  service. 

While  some  commenters  agreed  with 
this  priority  schedule,  others  stated  that 
section  505  was  intended  primarily  to  as¬ 
sist  rail  carriers  in  curing  their  deferred 
maintenance  and  to  improve  the  effi¬ 
ciency  of  their  fixed  plant  and  was  not  in¬ 
tend^  to  facilitate  consolidation  or  co¬ 
ordination  of  rail  facilities  or  to  facilitate 
competition.  It  was  also  stated  that  en¬ 
couragement  of  mergers  and  consolida¬ 


tions  is  a  repudiation  of  the  free  enter¬ 
prise  system,  and  that  a  shrinkage  of 
facilities  will  not  lead  to  a  revitalization 
of  the  railroads. 

We  do  not  disagree  that  the  primary 
purpose  of  financial  assistance  imder  sec¬ 
tion  505  to  is  to  rehabilitate  and  improve 
deteriorated  rail  facilities.  In  approving 
appUcatl&ns  for  assistance,  however,  the 
Administrator  must  weigh  the  public 
benefits  against  the  public  costs.  The 
public  benefits  associated  with  each  proj¬ 
ect  will  vary  according  to  many  factors. 
Projects  that  address  the  dual  problems 
of  excess  rail  capacity  and  deteriorated 
rail  facilities  will  normally  produce 
greater  public  benefits  than  those  that 
address  only  deterioration  and  do  little 
to  relieve  the  continuing  financial  bur¬ 
den  of*  excess  (derating,  maintoiance 
and  investment  costs.  Consolidation  and 
coordiiffition  projects,  particularly  those 
located  in  corridors  of  excess  capacity 
identified  pursuant  to  section  503  of  the 
Act.  will  be  prime  candidates  for  funding 
under  section  505. 

FRA  recognizes  that  final  impl^enta- 
tion  of  mergers,  even  under  expedited 
procedures,  may  well  extend  beyond  the 
period  in  which  section  505  assistance  is 
available.  We  believe,  however,  that  fed¬ 
eral  assistance  can  effectively  be  used  to 
eliminate  redundancy  in  the  rail  sys¬ 
tem  by  giving  a  high  priority  to  applica¬ 
tions  that  emphasize  unification  or  co¬ 
ordination  projects  Involving  two  or  more 
railroads  that  achieve  a  partial  system 
rationalization  short  of  mergers,  such  as; 
(1)  The  elimination  of  duplicatiye  or 
overlapping  operations  and  facilities;  (2) 
the  reduction  of  switching  operations; 
(3)  utilization  of  the  shortest,  or  most  ef¬ 
ficient  and  economical  rout^;  (4)  the 
exchange  of  trackage  rights;  and  (5) 
the  combining  of_  trackage  and  of  ter¬ 
minal  or  other  facilities.  Priority  will  also 
be  given  to  acquisition,  rehabilitation, 
and  improvement  projects  on  high  den¬ 
sity  msdnlines  that  would  not  be  incom¬ 
patible  with  any  subsequent  restructur¬ 
ing  efforts,  including  merger  or  con¬ 
solidation  proposals  which  have  been  pro¬ 
posed  to  the  Interstate  Cmnmerce  Com¬ 
mission  under  sections  5  (2)  or  (3)  of  the 
Interstate  Commerce  Act  (“IC  Act”)  or 
to  the  Administrator  imder  section  5(3) 
of  the  IC  Act.  In  assessing  the  eligibility 
of  projects  involving  track  rehabilitation, 
the  Administrator  will  consider  the  clas¬ 
sifications  and  designations  made  pur¬ 
suant  to  section  503  of  the  Act. 

While  some  cinnmenters  expressed  op¬ 
position  to  facilitation  of  competition  as 
a  priority,  others  supported  it  and  asked 
that  it  be  broadened  to  include  inter- 
modal  competition.  By  stimulating  serv¬ 
ice  improvements  and  efficient  opera¬ 
tions,  competition  produces  substantial 
public  benefits  and  is  therefore  a  neces¬ 
sary  consideration  in  determining  the 
public  interest.  Intermodal  competition 
must  be  part  of  this  consideration.  Con¬ 
gress  recognized  this  in  its  declaration 
in  section  101(b)(2)  of  the  Act  that  it 
is  a  policy  of  the  Act  to — 

Fdster  competition  among  all  carriers  by 
railroad  and  other  modes  of  transportation, 
to  promote  more  adequate  and  efficient 
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transportation  service,  and  to  Increase  the 
attractiveness  of  Investing  In  railroads  and 
raU'servlce-related  enterprises. 

That  policy  statement  recognizes  the 
interrelationship  between  competition, 
service,  and  economic  viability.  By  ap- 
plsdng  Federal  financial  assistance  to 
those  types  of  projects,  which  make  the 
applicant  more  cmnpetitive,  service  Im¬ 
provements  by  all  modes  in  the  affected 
market  should  be  stimulated,  with  each 
mode  performing  effectively  those  serv¬ 
ices  for  which  it  is  Inherently  suited. 

While  intermodal  competition  is  in¬ 
deed  an  important  transportation  issue, 
the  focus  of  the  Act  is  on  the  more  seri¬ 
ous  problem  of  reduced  competition  due 
to  deterioraticm  in  railroad  plant  and 
service.  In  certain  cases  the  continuation 
of  c(»npetltive  rail  service  in  major  mar¬ 
kets  may  be  threatened  by  such  deterio¬ 
ration.  Therefore,  consistent  with  the 
Secretary  of  Trai^iortation’s  statement 
on  National  Transportation  Policy  in 
support  of  at  least  two  competing  rail 
lines  between  major  industrial  points, 
cities  and  seaports,  it  is  appropriate  to 
afford  priority  to  projects  which  support 
that  objective. 

A  lesser  priority  is  general  in  nature 
and  Includes  projects  that  would  in¬ 
crease  the  ability  of  applicants  to  pro¬ 
vide  rail  transportation  services  at  safe 
and  adequate  levels,  result  in  lower  costs 
of  services.  Improve  economic  efficiency 
and  productivity,  and  address  specific 
safety,  environmental,  energy  and  de¬ 
fense  problems.  The  final  report  to  be 
Issued  imder  section  503  of  the  Act  will 
be  a  primary  guide  in  determining  which 
projects  will  be  ftmded. 

B.  CONSn>ERATION  OF  THE  AVAILABILITY  OF 

Section  511  Guarantees  in  Evalu¬ 
ating  Section  505  Applications 

As  previously  noted,  section  505(b)  (2) 
requires  the  Administrator,  in  determin¬ 
ing  whether  a  project  is  in  the  public  in¬ 
terest,  to  consider  the  “availability  of 
funds  from  other  sources  at  a  cost  which 
is  reasonable  under  principles  of  prudent 
railroad  financial  management  in  light 
of  the  railroad’s  projected  rate  of  return 
for  the  project  to  be  financed.”  The  pre¬ 
amble  to  the  proposed  regulations  indi¬ 
cated  that  in  determining  whether  funds 
are  available  from  other  sources  at  a 
reasonable  cost  the  Administrator  will — 

compare  the  anticipated  rate  of  rettim  on 
the  project  Itself  to  the  cost  of  any  avaUable 
ciq>lta!  and  will  evaluate  the  overall  financial 
strength  of  the  iq>plicaat  In  order  to  assess 
the  applicant’s  ability  to  afford  available  cap¬ 
ital.  The  Administrator  will  consider  such 
factors  as  the  timing  of  the  anticipated  fiows 
of  costs  and  benefits  fr(»n  the  project  com- 
pued  to  the  schedule  fmr  repayment  of  other 
financing  means  as  well  as  any  terms  govern¬ 
ing  repayment  of  capital  from  sources  other 
than  section  605.  Other  sources  of  funds 
that  iqjpllcants  should  explore  Include  pub¬ 
lic  or  private  placement  of  funded  or  un¬ 
funded  debt,  bank  loans  or  loans  from  ship¬ 
pers  and  manufacturers,  advances  from  par¬ 
ent  companies,  sales  of  assets,  and  equity 
financing.  An  adtUtlonal  factor  the  Admin¬ 
istrator  will  review  In  deciding  whether 
other  funds  are  available  at  a  reasonable 
cost  is  whether  a  project  could  he  financed  if 
m  guarantee  or  commitment  to  guarantee 


were  extended  under  eeotiou  Sll  or  if  seo- 
tione  505  and  511  were  need  In  eomhination. 
Applicant*  must  therefore  examine 
thoroughly  the  po»»ihility  of  financing  their 
project  in  whole  or  tn  part  with  the  osafst- 
ance  of  a  section  511  guarantee  and  must 
demonstrate  that  financing  available  in  the 
private  capital  markets  •  ‘ther  cannot  be 
Obtained  at  a  reasonable  rate  of  interest 
or  is  otherwise  inappropriate  for  the  project. 
(Emphasis  added.) 

Some  comments  supported  the  con¬ 
sideration  of  the  practicality  of  using 
section  511  financing  as  a  condition  prec¬ 
edent  to  approving  a  section  505  ap¬ 
plication.  Others  objected  to  the  cou¬ 
pling  of  the  two  sections,  contending  that 
the  coupling  will  result  in  a  frustration 
of  the  Congressional  intent  that  rehabil¬ 
itation  funding  be  provided  at  a  low  cost. 

The  underscored  language  above  does 
not  require,  nor  will  we  require,  an  ap¬ 
plicant  to  apply  for  assistance  under  sec¬ 
tion  511  before  applying  for  assistance 
under  section  505.  However,  each  appli¬ 
cant  will  beTequired  to  demonstrate  that 
the  cost  of  financing  all  or  part  of  a  proj¬ 
ect  imder  section  511  is  not  reasonable 
under  principles  of  prudent  financial 
management  in  light  of  tiie  railroad’s 
projected  rate  of  return  for  the  project 
to  be  financed. 

The  objectors  fail  to  recognize  that 
Congress  intended  that  fimding  under 
both  section  505  and  section  511  be  used 
for  rehabilitation  and  improvement.  If 
the  revitalization  of  the  rail  system  is 
to  be  achieved,  maximum  efficient  use 
must  be  made  of  the  total  Federsd  fund¬ 
ing  authorization  at  the  lowest  cost  to 
the  taxpayer.  As  stated  in  the  preamble 
to  the  proposed  regulations: 

[e]xten<Ung  obligation  guarantees  whenever 
possible  will  maximize  public  benefits  first 
by  providing  financial  assistance  for  rail¬ 
road  projects  at  the  lowest  cost  to  the  public 
and  second  by  applying  funds  available  un¬ 
der  section  505  to  projects  that  are  In  the 
public  Interest  but  cannot  be  financed  at 
a  reasonable  rate  of  Interest.  Only  through 
the  appropriate  use  of  assistance  from  both 
sections  606  and  511  can  the  assistance  avail¬ 
able  to  the  railroads  through  Title  V  be 
maximized. 

C.  Cost  of  the  Financing  to  the 
Railroads 

Several  commenters  argued  against 
the  policy  statement  in  the  preamble  to 
the  proposed  regulations  that  the  Ad¬ 
ministrator  will  establish  terms  on  the 
preference  shares  which  will,  by  com¬ 
bining  the  schedules  for  dividend  and 
redemption  payments,  result  in  a  finan¬ 
cial  cost  to  the  applicant  equal  to  the 
cost  of  money  to  the  government.  The 
preamble  to  the  proposed  regulations 
stated  that  FRA  may  deviate  from  these 
terms  when  the  public  benefit  from  the 
project  warrants  a  lower  financial  cost 
to  the  applicant.  The  commenters  argued 
that  this  is  inconsistent  with  the  Cmi- 
gressional  Intent  of  providing  low  cost 
financing  for  rail  rehabilitation  and 
improvemoit. 

We  disagree  with  the  commenters.  The 
Act  clearly  provides  the  Administrator 
with  discretion  in  setting  the  terms  and 
conditions  for  pref  ermce  share  financing. 
Section  506(a)(3)  provides  that  divi¬ 


dends,  when  added  to  the  amount  of 
mandatory  redemption  payments  “shall 
return  to  the  Fund  not  less  than  150  per¬ 
cent  of  the  aggregate  per  value  thereof 
*  *  (Emphasis  added.)  In  addition, 
section  505(b)  (2)  provides  the  Admin¬ 
istrator  with  discretion  to  determine 
whether  the  project  is  in  the  public  in¬ 
terest.  As  stated  earlier,  in  determining 
the  puUic  interest,  the  Secretary  is  re¬ 
quired  to  consider  the  public  benefits  in 
relation  to  the  public  costs  of  the  financ¬ 
ing.  When  sections  505  and  506  are  con¬ 
sidered  together,  the  FRA  policy,  which 
we  believe  to  be  a  correct  interpreta¬ 
tion  of  the  Act.  provides  the  Adminis¬ 
trator  with  the  ability  to  establish  terms 
end  conditions  for  repayment  based  on 
the  benefits  which  ^e  public  derives 
from  the  project  and  the  applicant’s 
ability  to  repay.  In  essence,  the  FRA  pol¬ 
icy  establishes  the  ceiling  for  repayment 
at  “cost  of  money  to  govenament”  while 
the  legislation  sets  the  fioor  at  “150  per¬ 
cent  off  the  aggregate  par  value.”  * 

FRA  is  aware  of  the  critical  financial 
problems  affecting  certain  marginid  rail¬ 
roads  and  fully  intends  to  give  careful 
consideration  to  financing  projects  at  the 
lowest  cost  levels.  However,  in  assessing 
the  use  of  preference  share  financing  for 
projects  that  fall  within  the  priorities 
established  by  the  Administrator,  it  must 
be  recognized  that  there  will  be  combi- 
naticms  of  participating  railroads  in 
varying  financial  condition  and  projects 
varyipg  in  public  benefit.  Therefore,  it  is 
only  prudent  management  of  public 
funds  to  set  a  range  within  which  financ¬ 
ing  terms  can  be  established.  When  an 
applicant  receives  substanti^  economic 
benefits  from  projects  financed  under  the 
Act,  such  projects  should  be  financed 
without  unnecessary  costs  to  the  tax¬ 
payers. 

'  D.  Definitions 

A  few  comments  were  received  on  the 
adequacy  of  certain  definitions.  One  cmn- 
menter  stated  that  the  term  “automatic 
data  processing  systems,”  used  in  sec¬ 
tions  258.3(f)  (2)  and  260.3(f)(2)  of  the 
proposed  regulations,  should  be  defined 
to  include  “software  or  program  pack¬ 
ages.”  It  is  our  view  that  autmnatic  data 
processing  systems  may  include  the  soft¬ 
ware  necessary  to  the  fimctionlng  of  the 
sjrstem. 

One  commenter  requested  that  the  def¬ 
inition  of  “equipment”  in  sections  258.3 
(e)  and  260.3(e)  of  the  proposed  regula¬ 
tions  include  freight  cars  which,  though 
somewhat  specialized,  are  in  general  use 
by  the  railroad  Industry,  m  particular, 
the  commenter  recommended  the  inclu¬ 
sion  of  DF  boxcars  and  rapid-unloading 
covered  hopper  cars.  It  is  our  view  that 
such  cars  are  not  limited  to  any  special¬ 
ized  purpose  and  so  fall  within  the  defini¬ 
tion  as  it  is  presently  worded.  TOFC- 
COFC  fiatcars  are  not  included,  how¬ 
ever,  since  particular  features  of  the  car 
limit  their  piupose  to  the  transportation 
of  highway  trailers.  A  potential  applicant 
could  request  such  a  deslgnati(m.  since 
the  Act  permits  the  Administrator  to  des¬ 
ignate  other  cars  as  equipment  upon  a 
written  finding,  with  reasons  therefor, 
that  such  designation  is  consistent  with 
the  purposes  of  the  Act. 
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E.  Preapplication  and  Application 

PXOCEDTTRSS 

Comments  ccmcemlng  the  preappUca- 
tlon  and  i4>plicatl(m  procedures  urged 
generally  that  the  requirements  be  sim¬ 
plified  or  that  the  time  vrlthln  which  all 
the  Information  had  to  be  supplied  be 
posUx>ned  until  the  applicant  had  s(xne 
reasonable  indication  that  the  proposed 
project  would  be  favorably  considered. 
Another  commenter  suggested  the  set¬ 
ting  of  a  specific  time  frame  for  deci¬ 
sions  cm  projects.  Additionally,  the  com¬ 
ments  pointed  to  the  need  for  confi¬ 
dentiality  in  the  preapplication  process. 

It  is  possible  that  not  all  of  the  infor¬ 
mation  specified  in  the  regulations  will 
be  necessary  for  the  consideration  of 
each  application.  For  this  reason,  pro- 
visicms  have  been  made  ($  258.11(a)  and 
1260.11(a))  for  a  preliminary  confer¬ 
ence  prior  to  the  submission  of  a  formal 
application.  A  discussion  of  the  informa¬ 
tion  that  must  be  submitted  in  supp<xt 
of  a  proposed  project  will  be  included  as 
XMurt  of  the  preapplication  conference. 
While  eg>pllcants  are  not  requested  to 
prepare  a  draft  application  or  other  spe¬ 
cial  infcmnation  for  the  preapplication 
ccMiferaice.  Uiey  should  be  prepared  to 
discuss  information  which  management 
used  in  making  its  Initial  decision  to  seek 
financial  assistance. 

An  estimate  of  the  time  period  re¬ 
quired  for  a  decision  can  also  provided 
at  the  preapplication  conference.  Iq  view 
ot  the  varying  degrees  of  complexity  of 
projects  to  be  considered  and  the  length 
of  time  reciulred  for  analysis  of  such 
projects,  we  do  not  believe  it  is  practical 
to  set  a  rigid  time  frame  for  decisions 
within  the  six  month  requirement  set 
forth  in  section  505(b)  (2>  of  the  Act. 

Provisions  for  maintaining  confiden¬ 
tiality  of  information  submitted  in  appli¬ 
cations  are  included  In  the  regulations  in 
§  258.17  and  f  260.17.  The  confidential¬ 
ity  of  preapplication  Information  will 
similarly  be  maintained  to  the  extent 
permitted  Iqr  law. 

C(xnment8  from  State  officials  re¬ 
quested  that  they  receive  notice  of  pro- 
ixised  projects  and  that  the  States  be 
afforded  an  opportunity  to  comment  on 
the  proposals.  We  agree  that  a  mecha¬ 
nism  for  informing  States  and  other  in¬ 
terested  persons  of  applications  is  desir¬ 
able.  A  D^ce  of  the  filing  df  each  appli¬ 
cation  will  therefore  be  published  in  the 
Federal  Rboister  and  Interested  persons 
win  be  afforded  an  opportunity  to  com¬ 
ment  (see  S  258.9(1) ) . 

There  also  was  a  suggestion  that  the 
Title  V  program  be  used  to  attiwct  state 
and  locfd  public  funds  to  the  railroads. 
We  agree  that  to  the  extent  possible, 
total  available  funds,  including  those 
from  States  and  private  sources,  should 
be  used  to  finance  projects.  The  initiative 
in  identifsdng  potential  funds  for  a  proj¬ 
ect,  however,  should  be  that  of  the  ap¬ 
plicant  and  not  of  the  Administrator. 

F.  Form  and  Content  of  Application 

Comments  cm  the  amoimt,  content  and 
format  the  financing  and  operating 
tnfmrmatkm  required  for  applications 
under  sections  505  and  511  of  the  Act. 


showed  that  respondents  were  generally 
concerned  with  the  volume  of  informa¬ 
tion  requested,  the  possibility  of  submit¬ 
ting  r^mlarly  published  reports  rather 
than  drafting  separate  schedules  of  data' 
when  practicable,  and  changes  of  lan¬ 
guage  where  it  was  felt  that  clarity  or 
simpliflcatiCMi  was  needed. 

A  major  effort  has  been  made  to  sim¬ 
plify  the  information  requirements  con¬ 
tained  in  the  proposed  regulations  in 
light  of  these  comments.  Where  the  in¬ 
formation  requested  is  available  from 
other  Federal  agencies,  for  example,  the 
requirement  has  been  deleted.  Approxi¬ 
mately  one-half  of  the  exhibits  required 
in  the  pri^iosed  regulations  have  been 
deleted  from  the  final  regulations. 

Section  101(a)  (5)  states  that  the  pur¬ 
pose  of  the  Act  be  achieved,  in  part, 
through  “auditing,  accounting,  report¬ 
ing.  and  other  requirements  to  protect 
Federal  fimds  and  to  assure  repayment 
of  loans  and  financial  responsibility.”  In 
most  cases,  considerable  information  will 
be  required  to  evaluate  the  financial 
soimdness  of  a  project  and  to  monitor 
the  applicant’s  financial  viability  on  a 
regular  basis.  There  may  be  instances  in 
which  more  information  than  is  speci¬ 
fied  in  the  regulations  is  needed  to  com¬ 
plete  the  evaluation  and  monitoring 
functions.  Under  I  258.19  and  I  260.19  of 
the  regulaticms.  the  Administrator,  upon 
good  cause  shown,  may  make  any  addi¬ 
tional  requirements  he  deems  necessary. 
Information  may  also  be  requested  under 
{  258.7(a)  (10)  and  I  260.7(a)  (14) . 

Other  more  specific  requests  and  sug¬ 
gestions  were: 

(1)  Sections  258.7(a)  (8)  (A)  and  260.7 
(a)  (12)  (A)  now  require  “•  •  •  [al 
statement  of  other  Federal  activities  in 
the  area  of  the  project  which  are  known 
or  should  be  known  to  the  applicant.” 
It  was  suggested  that  the  underscored 
language  be  Included,  and  it  has  been. 

(2)  Concern  was  expressed  that  due  to 
the  difficulties  inherent  in  forecasting, 
projections  of  financial  data  may  prove 
meaningless.  It  is  recognized  in  this  re¬ 
gard  that  forecasts  are  only  as  good  as 
the  assumptions  on  which  they  are 
based.  Nonetheless,  in  order  that  an 
evaluation  of  the  applicant’s  ability  to 
continue  to  provide  necessary  transpor¬ 
tation  services  in  the  public  interest  can 
be  made,  it  is  essential  that  the  best 
available  information  on  the  applicant’s 
prospective  financial  condition  be  con¬ 
sidered.  Applicants  will  be  expected  to 
make  every  reasonable  effort  to  provide 
reascmable  forecasts  based  on  the  sound¬ 
est  assumptions  possible. 

(3)  A  request  was  made  that  the 
statement  of  economic  impact  of  the 
project  on  the  railroad’s  employees  con¬ 
tained  in  S  258.7(a)  (10)  and  S  260.7(a) 
(14)  ot  the  proposed  regulations  be  de¬ 
leted.  and  it  has  been.  However,  a  state¬ 
ment  of  the  status  of  labor  negotiations 
required  by  section  516  of  the  Act  is  still 
required 

(4)  It  was  suggested  that  the  rate  of 
return  conc^t  in  S  258.7(a)  (4)  (C)  and 
1 260.7(a)  (7)  (A)  of  the  proposed  regu¬ 
lations  is  uninformative  and  inapproprl. 
ate  for  r^abllitatlon  and  safety  proj¬ 


ects.  While  FRA  recognizes  fully  the  dif¬ 
ficulty  of  applying  the  rate  of  return 
concept  to  certain  types  of  projects,  the 
Information  is  requined  to  meet  certain 
statutory  requirements.  The  Act  requires 
the  rate  of  return  to  be  considered  in 
evaluating  projects  under  section  505. 
With  respect  to  projects  under  section 
511,  rate  of  return  is  useful  in  determin¬ 
ing  whether  the  funds  will  be  “economi¬ 
cally”  utilized,  as  required  in  section  511 
(h)  (4). 

For  approximately  one  year,  the  De¬ 
partment  of  Transportation  has  been 
examining  the  way  in  which  railroads 
calculate  rate  of  return  on  railroad  in¬ 
vestment  projects  as  a  basis  for  develop¬ 
ing  a  standard  method(^ogy  for  use  by 
the  railroad  industry.  Final  results  of 
that  study  are  not  expected  for  some 
time.  In  the  Interim,  FRA  Is  developing 
an  initial  set  of  broad  guidelines  for  the 
calculation  of  rate  of  return  in  connec¬ 
tion  with  Title  V  applications.  When 
the  guidelines  and  later  the  final  stand¬ 
ard  methodology  become  available,  FRA 
will  make  them  available  to  applicants 
for  use  in  subsequent  applications  and 
recalculate  in  accordance  with  the  guide¬ 
lines  or  final  methodology  the  rate  of 
return  included  in  applications  alrea(ly 
submitted  by  the  applicant  but  not  yet 
acted  upon  finally  by  FRA.  In  order  that 
the  submission  of  applications  not  be 
delayed  while  the  guidelines  or  final 
methodology  are  being  develoiped,  appli¬ 
cants  filing  applications  prior  to  the 
date  of  publication  of  the  guidelines 
should  perform  rate  of  return  calcula¬ 
tions  according  to  their  internal  and 
existing  corporate  methodology,  setting 
forth  the  assumptions  and  bases  for  the 
calculations  in  accordance  with  1 258.7 
(a)  (4)  (E)  and  1 260.7(a)  (7)  (A)  of  the 
regulations. 

O.  EucniLiTY  or  Class  n  Railroads 

AiTD  Small  Business  Concerns  To  Ex¬ 
cuse  Financing 

The  Small  Business  Administration 
and  others  requested  that  consideration 
be  given  to  changes  in  the  proposed  rules 
to  enable  “maximum  feasible  eligibility 
and  participation  by  small  business  con¬ 
cerns”.  Specifically,  clarification  was  re¬ 
quested  as  to  the  eligibility  of  Class  n 
railroads  and  non-rail  businesses  for 
section  505  assistance. 

Eligibility  imder  section  505  is  specifi¬ 
cally  limited  to  “railroads”.  The  term 
“railroad”  is  defined  in  section  102(7) 
of  the  Act  and  includes  CHass  n  rail¬ 
roads.  but  not  small  businesses  per  se. 
As  previously  stated,  assistance  under 
section  505  will  be  provided  for  those 
projects  that. best  serve  the  public  in¬ 
terest  by  increasing  the  ability  of  the 
rail  system  to  provide  adequate  and  effi¬ 
cient  transportation  services,  rather 
than  maintaining  the  status  quo.  Most 
commenters  supported  the  use  of  the 
line  classifications  and  designations 
imder  section  503  of  .the  Act  to  evaluate 
applications  under  section  505  of  the 
Act.  Class  n  railroads  will  not  be  prej¬ 
udiced  thereby,  as  the  necessary  public 
Interest  determination  will  also  Include 
o^msideration  of  other  factors,  such  as 
preservation  of  competition,  safety. 
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energy  conservaticm,  and  similar  slgnlll- 
cant  benefits. 

In  consideration  of  the  foregoing.  49 
CFR,  Chapter  n  Is  amended  by  addl^  a 
new  Part  258  to  read  as  follows: 

Sec. 

258.1  Applicability. 

258.3  Definitions. 

258.5  EllglbiUty. 

258.7  Form  and  content  of  application. 

258.9  R^ulred  exhibits. 

258.11  Preapplication  and  application  pro¬ 
cedure. 

258.13  General  instructions. 

258.15  Record,  audit,  and  examination. 

258.17  Information  requests. 

258.19  Waivers  and  modifications. 

Authoritt:  Rallrosui  Revitalization  and 
Regulatory  Reform  Act  of  1976,  Pub.  L.  94- 
210;  the  Department  of  Transportation  Act, 
49  UR.C.  1651  et  seq..  Regulations  of  the 
Office  of  the  Secretary  of  Transportation,  49 
CFR  1.49(u). 

§  258.1  Applicability. 

This  part  prescribes  the  requirements 
and  procedures  governing  applications 
by  railroads  for  financial  assistance  pur¬ 
suant  to  section  505  of  the  Railroad  Re¬ 
vitalization  and  Regulatory  Reform  Act 
of  1976.  These  requirements  and  proce¬ 
dures  also  govern  applications  for  as¬ 
sistance  for  the  purpose  set  forth  In  sec- 
ticm  517  of  that  Act.  improvement  of  in¬ 
tercity  rail  passenger  service  on  lines 
owned  by  the  applicant  and  located  out¬ 
side  the  Northeast  Corridor,  being  the 
properties  acquired  by  the  National  Rail¬ 
road  Passenger  Corporation  piursuant  to 
Title  vn  of  the  Act  and  described  in  sec¬ 
tion  701(a)  (4)  of  that  Act. 

§  258.3  Definitions. 

«  As  used  in  this  part — 

(a)  “Act”  means  the  Railroad  Revi¬ 
talization  and  Regulatory  Reform  Act  of 
1976  (Pub,  L.  94-210,  Pebniary  5,  1976) . 

(b)  “Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator,  or  his  dele¬ 
gate. 

(c)  “Applicant”  means  any  railroad 
that  submits  an  application  for  financial 
assistance  pursuant  to  this  part. 

(d)  “Commission”  means  the  Inter¬ 
state  Commerce  Commission. 

(e)  “Equipment”  means  any  type  of 
new  or  rebuilt  standard  gauge  locomo¬ 
tive,  caboose,  or  general  service  railroad 
freight  car  the  use  of  which  is  not  lim¬ 
ited  to  any  specialized  purpose  by  par¬ 
ticular  equipment,  desist,  or  other  fea¬ 
tures,  or  any  other  type  of  car  designated 
by  the  Administrator  upon  a  written 
finding  that  such  designation  is  consist¬ 
ent  with  the  purposes  of  the  Act.  General 
service  railroad  freight  car  includes  a 
boxcar,  gmidola,  open-top  or  covered 
hopper  car,  and  fiatcar. 

(f)  “Facilities”  means — 

(1)  track,  roadbed,  and  related  struc¬ 
tures,  including  rail,  ties,  ballast,  other 
track  materials,  grading,  timnels,  bridges, 
trestles,  culverts,  elevated  structures,  sta¬ 
tions,  office  buildings  used  for  operating 
purposes  only,  repair  shoi^,  engine- 
houses,  and  public  improvements  used 
or  usable  for  rail  service  (aerations; 

(2)  commimlcation  and  power  trans¬ 
mission  systems,  including  electronic, 
microwave,  wlrel^,  communication. 


RULES  AND  REGULATIONS 

and  automatic  data  processing  systems, 
electrical  transmission  systems,  power- 
plants,  power  transmission  systems, 
powerplant  machinery  and  equipment, 
structures,  and  facilttles  for  the  trans¬ 
mission  of  electricity  for  use  by  railroads; 

(3)  signals,  including  signals  and  in¬ 
terlockers; 

(4)  terminal  or  yard  facilities,  includ¬ 
ing  trailer-osbfiat-car  and  contalner-on- 
fiat-car  terminals,  express  or  railroad 
terminal  and  switch!^  facilities,  and 
services  to  express  companies  and  rail¬ 
roads  and  their  shippers,  including  fer¬ 
ries.  tugs,  carfloats,  and  related  shore- 
side  facilities  designed  for  the  transpor¬ 
tation  of  equipment  by  water;  or 

(5)  shop  or  repair  facilities  or  any 
other  property  used  or  capable  of  being 
used  In  rail  freight  transportation  serv¬ 
ices  or  in  connection  with  such  services 
or  for  originating,  terminating,  improv¬ 
ing,  and  expediting  the  movement  of 
equipment. 

(g)  “Final  Standards”  means  the  Final 
Standards,  Classification  and  Designa¬ 
tion  of  Lines  of  Class  I  Railroads  In  the 
United  States,  to  be  published  by  Jan¬ 
uary  30,  1977,  piusuant  to  section  503(e) 
of  the  Act. 

(h)  “FRA”  means  Federal  Railroad 
Administration. 

(i)  “Including,”  means  including  but 
not  limited  to. 

(j)  “Preliminary  Standards”  means 
the  Preliminary  Standards,  Classifica¬ 
tion  and  Designation  of  Lines  of  Class  I 
Railroads  in  the  United-States,  published 
by  the  United  States  Department  of 
Transportation  on  August  3,  1976,  pur¬ 
suant  to  section  503(b)  of  the  Act. 

(k)  “Project”  means  the  purpose  for 
which  the  applicant  seeks  financial  as¬ 
sistance  under  this  part.  Including  ac¬ 
quisition  or  maintenance  of  facilities  or 
equipment,  rehabilitation  or  improve¬ 
ment  of  facilities  or  equipment,  and  new 
construction  of  facilities. 

(l)  “Railroad”  means  a  common  car¬ 
rier  by  railroad  or  express  as  defined  in 
section  1(3)  of  Part  I  of  the  Interstate 
Commerce  Act  (49  U.S.C.  1(3) ),  and  In¬ 
cludes  the  National  Railroad  Passenger 
Corporation  and  the  Alaska  Railroad. 

(m)  “Railroad  In  reorganization” 
means  a  railroad  being  reorganized  under 
section  77  of  the  Bankruptcy  Act  (11 
U.S.C.  205). 

(n)  “Redeemable  preference  shares” 
means  shares  acquired  by  the  Adminis¬ 
trator  imder  section  505(d)  of  the  Act 
that  conform  to  the  requirements  set 
forth  in  section  506  of  the  Act. 

(o)  “Trustee”  means  the  trustee,  or 
trustees  if  more  than  one  trustee  has 
been  appointed,  of  a  railroad  in  reorga¬ 
nization. 

(p)  “Trustee  certificates”  means  cer¬ 
tificates  Issued  under  section  77(c)(3) 
of  the  Bankruptcy  Act  (11  U.S.C.  205(c) 
(3)). 

§  258.5  Eligibility. 

Any  railroad  may  apply  to  the  Admin¬ 
istrator  under  section  505  for  such  finan¬ 
cial  assistance  as  the  Administrator  may 
approve. 
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§  258.7  Form  and  content  of  appliea- 
titm. 

(a)  Each  application  shall  Include,  in 
the  order  indicated  and  identified  by  ap¬ 
plicable  section  numbers  and  letters  cor¬ 
responding  to  those  used  in  this  part,  the 
following  information: 

(1)  Full  and  correct  name  and  princi¬ 
pal  business  address  of  the  applicant: 

(2)  Date  of  applicant’s  incorporation, 
and  name  of  the  government,  state,  or 
territory  imder  the 'laws  of  whiidi  it  was 
incorporated  or  organized.  If  applicant 
is  a  trustee,  the  name  and  address  of 
the  reorganization  court  under  the  direc¬ 
tion  of  which  the  applicant  is  acting,  and 
the  docket  number  of  the  proceeding; 

(3)  Name,  title,  and  address  of  the 
person  to  whom  correspondence  regard¬ 
ing  the  application  should  be  addressed; 

(4)  Detailed  description  of  the  amount 
and  timing  of  financial  assistance  that  is 
being  sought  and  its  purpose  purposes, 
including — 

(i)  A  description  of  all  facilities  and 
the  physical  condition  of  such  facilities 
included  in  or  directly  affected  by  the 
proposed  project  and  a  description  of  the 
project; 

(ii)  Each  part  or  sub-part  into  which 
the  project  may  reasixiably  be  divided, 
and  the  priority  and  schedule  of  financial 
assistance  needed  for  each  part  or  sub¬ 
part; 

(lii)  Total  amount  of  financing  re¬ 
quired  to  complete  the  proposed  project, 
in  total  and  for  each  part  or  sub-part 
identified  pursucmt  to  paragraph  (a)  (4) 
(il)  of  this  section,  and  the  amount  and 
kind  of  Federal  financial  assistance  re¬ 
quired  by  applicant  in  order  to  com¬ 
plete  the  proposed  project; 

(iv)  Total  amount  of  financing  being 
requested  in  the  application,  date  or 
dates  on  which  applicant  desir^  to  have 
the  funds  made  available,  mad  schedule 
according  t  which  applicant  desires  to 
redeem  preference  shares  purchased  pur¬ 
suant  to  this  p€u*t  and  make  dividend 
payments  thereon; 

(v)  Estimated  rate  of  return  on  the 
project  calculated  in  accordance  with 
the  applicant’s  internal,  corporate  meth¬ 
odology,  and  where  practicable,  by  de¬ 
termining  the  discount  rate  for  which 
the  present  value  of  the  stream  of  annua.! 
benefits  associated  with  and  over  the 
life  of  the  project  equals  the  present 
value  of  the  stream  of  annual  costs  asso¬ 
ciated  with  and  over  the  life  of  the  proj¬ 
ect.  The  detailed  stream  of  annual  proj¬ 
ect  costs  (Including  any  increase  in  labor 
costs  that  will  result  from  the  labor  pro¬ 
tection  arrangements  required  by  sec¬ 
tion  516  of  the  Act)  and  annual  project 
benefits  used  to  calculate  the  rate  of 
return  and  a  statement  of  tiie  assump¬ 
tions  and  bases  for  calculations  support¬ 
ing  each  of  the  items  of  the  detailed 
stream  must  be  provided.  At  such  time 
as  FRA  develops  general  guidelines  and 
later  a  standard  methodology-  for  com¬ 
puting  rate  of  return,  FRA  wiU  recalcu¬ 
late  the  resulting  discount  rate  in  ac¬ 
cordance  with  the  guidelines  or  the 
standard  methodology  (if  available)  and 
will  make  the  guidelines  or  standard 
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methodology  available  to  raOroads  f(H: 
use  In  subseQuent  applications  under  this 
Part; 

(vD  Evaluatl(m  of  the  expected  Impact 
of  the  ivoject  <«  the  applicant's  ability 
to  provide  essential  rail  services;  and 
(vll)  Statement  of  whether  the  proj¬ 
ect  Involves  another  railroad  or  other 
participant,  through  joint  execution,  co- 
ordinaticm,  or  otherwise;  If  so.  descrip- 
tl6n  of  the  relative  participation  of  ap¬ 
plicant  and  such  other  railroad  or  par¬ 
ticipant,  Including  statement  of  financ¬ 
ing  arrangements  of  each  participant, 
portion  of  the  work  to  be  p^ormed  by 
each,  and  contemplated  level  of  usage  of 
the  equipment  or  facility  by  each  partici¬ 
pant  when  the  work  is  completed,  along 
with  a  statement  by  a  responsible  officer 
or  official  of  the  other  railroad  or  partici¬ 
pant  that  the  Information  provided  re¬ 
flects  their  agreement  on  these  matters; 

(5)  F\ill  and  complete  statement,  to¬ 
gether  with  supporting  evidence,  of  the 
public  benefits  to  be  realized  from  the 
project.  Public  benefits  Include  provid¬ 
ing  essential  freight  or  passenger  serv¬ 
ices  at  safe  and  adequate  levels,  de¬ 
creased  costs  of  service  (through  joint 
use  of  tracks  or  coordination  between 
carriers,  mergers,  consolidations,  or  other 
means) ,  and  Improved  economic  efficien¬ 
cy  and  productivity ; 

(6)  Statement  as  to  how  the  project 
will  contribute  to  or  enhance  the  safe 
operation  of  the  railroad,  considering 
such  factors  as  the  occupational  safety 
and  health  of  employees  and  the  im¬ 
provement  of  physical  or  other  conditions 
that  have  caused  or  may  cause  serious 
injiuy  or  loss  of  life  to  the  public  and  to 
users  of  the  railroad’s  services; 

(7)  Statement  as  to  whether  the  proj¬ 
ect  can  be  fimded,  in  whole  or  In  part, 
from  any  other  public  or  private  source. 
Including  shippers,  affiliated  companies, 
or  through  the  guarantee  or  commit¬ 
ment  to  guarantee  obligations  imder  sec¬ 
tion  511  of  the  Act,  and.  if  so.  up<m  what 
terms.  If  th^  project  cannot  be  funded 
In  whole  or  in  part  by  other  sources,  a 
statement  as  to  the  efforts  which  have 
been  made  to  seciire  alternative  fimds, 
the  /easons  for  the  inability  to  secure  al¬ 
ternative  funds,  and  full  details  oi  an 
negotiations  undertaken; 

(8)  Detailed  statement  as  to  whether 
the  project  will  Involve  a  major  change 
In  land  use  or  will  result  in  a  major 
change  In  the  intensity  of  railrocul  re¬ 
lated  activities  on  existing  corridors  or 
at  other  locations,  and,  if  so.  assessment 
of  the  impact  of  the  project  on  the  en¬ 
vironment,  including — 

(i)  Description  of  the  envlrcmment  in 
the  area  of  the  project  before  cmnmence- 
ment  of  such  project,  together  with  state¬ 
ment  of  other  Federal  activities  in  the 
area  which  are  known,  or  should  be 
known,  to  the  aivlicant ; 

(ii)  Statonent  of  population  and 
growth  characteristics  of  area  and  oi  any 
population  and  growth  assmnptlons 
made  by  applicant  in  planning  the  proj¬ 
ect.  Such  statement  should  use  the  rates 
of  growth  in  the  projection  compiled  totr 
the  Water  Resources  Council  by  the  Bu¬ 
reau  of  Economic  Analysis  of  the  De- 
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partment  of  Commerce  and  the  Economic 
Research  Service  of  the  Departinent  oi 
Agriculture; 

(illT  Statement  of  the  project's  rda- 
tl(mshlp  to  proposed  land  use  plans,  poli¬ 
cies.  and  contnfis  of  affected  commiml- 
ties.  Where  the  project  Is  Inconsistent 
with  any  such  plans,  policies,  or  controls, 
the  statement  should  describe  and  ex¬ 
plain  the  reasons  for  such  inconsistency 
in  detail; 

(hr)  Statement  of  the  positive  and 
negative  effects  of  the  project  on  the 
environment,  including  effects  on  air  and 
water,  soil  quality,  and  noise  level; 

(V)  Statement  of  relationship  to  any 
applicable  Air  Quality  Implementation 
Plan  under  the  Clean  Air  Act  (42  U.S.C. 
1857) ; 

(vl)  Description  of  any  alternatives  to 
the  project  that  have  been  considered 
with  respect  to  impact  on  the  environ¬ 
ment; 

(vll)  Discusslcm  of  problems  and  ob¬ 
jections  raised  by  other  Federal,  State  or 
local  agencies,  and  citizens  with  respect 
to  impact  of  the  project  on  the  environ¬ 
ment; 

(viil)  Statement  of  the  relationship  be¬ 
tween  local  short-term  uses  of  the  en¬ 
vironment  by  the  project  and  the  long¬ 
term  effects  on  the  environment;  and 
(lx)  Statement  of  any  irreversible  or 
irretrievable  commitments  of  resources, 
including  impact  on  public  parks,  rec¬ 
reational  areas,  wildlife  refuges,  historic 
sites,  and  similar  areas  referenced  in 
secticm  4(f)  of  the  Department  of  Trans¬ 
portation  Act; 

(9)  Statement  oi  the  status  of  nego¬ 
tiations  between  applicant  and  repre¬ 
sentatives  of  its  employees  for  labor  pro¬ 
tection  agreements  required  by  section 
516  of  the  Act;  and 

(10)  Any  other  information  which  the 
Administrator  may  deem  necessary  con¬ 
cerning  an  application  filed  imder  this 
part. 

(b)  When  applicant  is  a  trustee  and 
the  form  of  proposed  assistance  is  pur¬ 
chased  by  the  Administrator  of  trustee 
certificates,  the  application  shall  provide 
all  of  the  information  required  in  para¬ 
graph  (a)  of  this  section,  and  in  addi¬ 
tion  shall  provide: 

(1)  Statement  on  behalf  of  the  trustee, 
together  with  supporting  evidence,  that 
such  certificates  cannot  otherwise  be  sold 
at  a  reasonable  rate  of  interest; 

(2)  Full  and  complete  statement,  to¬ 
gether  with  supporting  evidence,  demon¬ 
strating  that  ^e  project  can  reasonably 
be  expected  to  be  maintained  as  a  part 
of  a  financially  self-sustaining  railroad 
S3rstem;  and  - 

(3)  Full  and  complete  statement,  to¬ 
gether  with  supporting  evidence,  that  the 
probable  value  of  the  assets  of  the  rail¬ 
road  in  the  event  of  liquidation  provides 
reasonable  protection  to  the  United 
States. 

§  258.9  Required  exhibits. 

There  shall  be  filed  with  and  made  a 
part  of  each  application  and  copy  there¬ 
of  the  following  exhibits,  except  that  ex¬ 
hibits  filed  with  the  Administrator  pur¬ 
suant  to  some  other  statutory  provision 


or  regulatkm  which  are  in  the  same  for¬ 
mat  as  the  following  exhffiits  may  be 
incorporated  in  and  made  part  of  the  ap¬ 
plication  filed  under  this  Part  by  refer¬ 
ence.  While  an  application  is  pending, 
when  actual  data  becomes  available  in 
place  of  the  estimated  or  forecasted 
data  required  in  exhibits  under  this  Part, 
such  actual  data  must  be  reported 
promptly  to  the  Administrator  in  the 
form  required  in  the  appropriate  exhibit. 

(a)  Exhibit  A.  (1)  Copies  of  resolu¬ 
tions  of  stockholders  or  the  board  of  di¬ 
rectors,  or  duly  authorized  committee 
thereof,  authenticated  by  a  proper  officer 
of  applicant,  designating  by  name  and 
for  that  purpose  the  executive  officer  by 
whom  the  application  is  signed,  verified, 
and  filed  <m  behalf  of  the  applicant;  and 

(2)  If  applicant  is  a  trustee,  a  certified 
copy  of  the  order  of  the  court  having 
jurisdiction  authorizing  the  filing  of  the 
application.  All  documents  required  by 
t^  exhibit  must  be  certified  the  ap¬ 
propriate  officer  of  the  applicant. 

(b)  Exhibit  B.  Opinion  of  counsel  that 
he  is  familiar  with  the  corporate  powers 
of  the  applicant  and  that  the  applicant 
is  .authorized  to  make  the  a];^llcation. 
Such  opinion  shall  also  cover  whether 
the  applicant  is  authorized  to  execute 
and  d^ver  the  redeemable  preference 
shares  and  the  priority  of  such  shares. 
If  the  charter,  articles  of  incorporation, 
or  by-laws  do  not  permit  the  execution 
or  delivery  of  redeemable  preference 
shares,  the  opinion  shall  so  state  and 
shall  list  the  actions  necessary  to  obtain 
authorization  for  such  execution  or  de¬ 
livery.  Any  amendments  to  the  charter, 
articles  of  incorporation,  or  by-laws,  and 
all  resolutions  of  the  board  of  directors, 
executive  committee  of  the  board  of  di¬ 
rectors,  or  stockholders,  that  will  be  re¬ 
quired  to  execute  and  deliver  the  redeem¬ 
able  preference  shares  shall  be  provided 
to  the  Administrator  as  soon  as  they  are 
available. 

(c)  Exhibit  C.  Map  of  applicant's 
existing  railroad  with  location  of  project 
indicated,  if  appropriate. 

(d)  Exhibit  D.  Statement  showing  to 
the  latest  available  date  but  in  any  event 
to  a  date  no  less  recent  than  the  end  of 
the  third  month  preceding  the  date  of 
filing  of  the  tqiifficatlon: 

(1)  Maximum  number  of  locomotive 
units  out  of  service  during  each  quarter 
due  to  business  cimditions;  maximum 
number  of  such  units  out  of  service  dur¬ 
ing  each  quarter  due  to  mechanical  de¬ 
fects;  and  ratio  of  each  to  total  owner¬ 
ship  quarterly  for  each  of  the  last  three 
calendar  years  but  not  earlier  than  the 
quarter  ending  June,  1974.  and  the  cur¬ 
rent  calendar  year;  and 

(2)  Maximum  number  of  general  serv¬ 
ice  freight  cars  out  of  service  during 
each  quarter  due  to  business  conditions; 
maximum  number  of  such  cars  out  of 
service  during  each  quarter  due  to  me¬ 
chanical  defects:  and  ratio  of  each  to 
total  number  of  general  service  freight 
cars  owned  by  applicant  quarterly  for 
each  of  the  last  three  calendar  years  but 
not  earlier  than  the  quarter  ending 
June.  1974,  and  the  current  calendar 
year. 
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(e)  Exhibit  E.  A  copy  of  applicant’s 
general  balance  sheet  as  of  a  date  no  less 
recent  than  the  end  of  the  third  month 
preceding  the  date  of  filing  of  the  ap¬ 
plication.  in  account  form  and  detail  as 
required  in  schedule  200  of  the  Commis¬ 
sion’s  annual  report  R-1  or  R-2.  as  ap¬ 
propriate,  together  with  the  following 
schedules  (where  changes  in  accounts 
from  the  end  of  the  prior  year  to  date 
of  the  apidication  have  not  been  sig¬ 
nificant,  copies  of  the  appropriate  sched¬ 
ules  in  the  prior  year’s  R-1  or  R-2  with 
marginal  notations  listing  the  changes 
may  be  submitted) ; 

(1)  Particulars  of  account  704,  Loans 
and  Notes  Receivable,  in  form  and  detail 
as  required  in  schedule  201  of  annual  re¬ 
port  R-1  for  the  Class  I  railroads,  and  in 
similar  form  for  the  CHass  n  railroads 
except  that  for  Class  n  railroads  loans 
and  notes  receivable  that  are  each  less 
than  $25,000  may  be  c(Hnblned  into  a 
single  amount; 

(2)  Particulars  of  investments  in  afiOl- 
lated  companies  and  other  investments 
in  form  and  detail  required  in  schedules 
205  and  206  of  anniial  repK)rt  R-1,  or 
schedules  1001  and  1002  of  annual  report 
R-2,  as  appropriate; 

(3)  Particulars  of  balances  in  ac- 
coimts  741,  Other  Assets,  and  743,  Other 
Deferred  Charges,  in  form  and  detail  re¬ 
quired  in  schedule  216  of  annual  report 
R-1  or  schedule  1703  of  annual  report 
R-2,  as  appropriate; 

'  (4)  Particulars  of  loans  and  potes  pay¬ 

able  in  form  and  detail  required  in 
schedule  223  of  annual  report  R-1,  or 
schedule  1701  of  annual  report  R-2,  as 
apprc^riate,  as  well  as  information  as 
to  bank  loans,  including  the  name  of  the 
iMunk,  date  and  amount  of  the  original 
loan,  curroit  balance,  maturities,  rate  of 
Interest,  and  security,  if  any; 

(5)  Particulars  of  long-tenn  debt  in 
form  and  detail  required  in  schedules  218 
and  219  of  annual  report  R-1  or  sched¬ 
ules  670,  695,  901,  902  and  1702  (rf  annual 
report  R-2.  as  appropriate,  together  with 
a  brief  statement  concern^  each  mort¬ 
gage.  pledge,  and  other  lien.  Indicating 
the  property  or  securities  encumbered, 
the  mortgage  limit  per  mile,  if  any,  and 
particulars  as  to  priority; 

(6)  Particiilars  of  balance  in  account 
784,  Other  Deferred  Credits,  in  form  and 
detail  required  in  schedule  225  of  annual 
report  R-1  or  schedule  1704  of  annual 
report  R-2,  as  appropriate;  and 

(7)  Partlc'fiars  as  to  capital  stock  in 
form  and  detail  as  reqiilred  in  schMules 
228, 229,  and  230  of  aimual  report  R-1  or 
schedule  690  in  R-2,  as  appropriate. 

(f )  Exhibit  F.  A  spread  sheet  showing 
comparative  Income  statement  data  tar 
each  month  of  the  year  in  which  the  ap¬ 
plication  is  filed  in  accoimt  form  similar 
to  that  required  in  colmnn  (a)  of  sched¬ 
ule  300  of  annual  report  R-1  R-2  as 

appropriate.  For  those  months  preceding 
and  ending  upon  the  date  of  the  balance 
sheet  presented  in  Exhibit  I,  the  incmne 
statement  data  shall  be  reported  on  an 
actual  basis  and  so  noted.  For  those 
months  between  the  dates  of  the  balance 
sheet  and  the  filing  of  the  application. 


the  inccme  statenent  data  should  be  re¬ 
ported  cm  an  estimated  basis  and  so 
noted.  For  those  months  between  the 
date  of  the  application  and  the  oad  of 
the  year,  the  income  statement  data 
should  be  presented  on  a  forecasted  basis 
and  so  noted. 

(g)  Exhibit  G.  A  spread  sheet  showing 
forecasted  incmne  statement  data  ter 
each  of  the  four  years  subsequmt  to  the 
year  in  which  the  application  is  filed 
both  before  and  after  giving  effect  to  the 
proceeds  of  the  assistance  requested  in 
the  application,  in  account  form  and  de¬ 
tail  similar  to  that  required  in  column 
(a)  of  schedule  300  of  annual  report  R-1 
or  R-2,  as  appropriate,  together  with  a 
statement  setting  forth  the  bases  for 
such  forecasts. 

(h)  Exhibit  H.  A  spread  sheet  showing 
changes  in  financial  position  for  the  year 
in  which  the  application  is  filed  in  ac¬ 
coimt  form  and  detail  as  required  in 
schedule  309  of  annual  report  R-1  or  R-2 
as  impropriate,  as  follows: 

(1)  For  that  period  ending  on  the  date 
of  the  balance  sheet  in  Exhibit  E,  based 
upon  actual  data;  and 

(2)  For  that  period  from  the  balance 
sheet  date  to  the  end  of  the  year,  based 
upon  estimated  and  forecasted  data. 

(i)  Exhibit  I.  A  spread  sheet  showing 
forecasted  changes  in  financial  position 
tar  each  of  the  four  calendar  years  fol¬ 
lowing  the  filing  of  the  application,  both 
before  and  after  giving  effect  to  any 
funds  requested  in  the  application  and 
including  a  statement  showing  the  bases 
for  such  estimates,  in  account  form  and 
detail  as  required  in  schedule  309  of 
the  annual  report  R-1  for  Class  I  rail¬ 
roads  and  in  similar  form  and  detail 
for  Class  II  railroads. 

(j)  Exhibit  J.  With  respect  to  equip¬ 
ment  proposed  to  be  rehabilitated,  im¬ 
proved,  maintained,  or  acquired  in  the 
application,  a  statement  indicating  num¬ 
ber  of  units  and  in-service  or  out-of¬ 
service  status  and.  as  appromdate: 

(1)  For  locomotives,  ser^e  type,  age. 
size,  horsepower,  name  of  builder,  de- 
scrlptkm  of  work,  and  unit  cost  of  pro¬ 
posed  work;  and 

(2)  For  freight  cars  or  intermodal 
equipment,  information  as  to  service  type 
(box,  gondola,  flat,  etc.),  age,  capacity, 
description  of  work,  and  unit  costs  of 
prigMised  work.  Such  statement  shall 
show  the  total  cost  of  the  project,  types 
and  quantities  of  w(u*k  items,  unit  cost 
of  each  item,  and  distribution  of  such 
cost  by  prlmaiy  accounts  of  the  Commis- 
siem’s  Uniform  System  of  Accounts  sep¬ 
arated  where  applicable  between  mate¬ 
rial,  labor,  and  other;  the  ownership  of 
all  equipment  which  is  the  subject  of  the 
project;  and  the  dates  on  which  worir  is 
to  be  commenced  or  completed.  Direct 
labor,  supervision,  material  costs,  ctm- 
tingencies,  and  any  applicable  overhead 
expenses  that  are  included  in  the  total 
cost  of  the  project  should  be  shown  sep¬ 
arately  and  identified. 

(k)  Exhibit  K.  With  respect  to  the 
maintenance,  rdiabilitatlon.  improve¬ 
ment,  acquisition,  or  construction  of  fa¬ 
cilities  pnqposed  in  the  application,  a 
statement  showing,  as  appropriate: 


(1)  Track  Class,  as  defined  by  the  FRA 
Track  Safety  Standards  in  Pari  213  of 
this  chapt^,  and  maximum  allowaUa 
speed  under  which  each  line,  or  sub-part 
of  a  line,  on  which  maintenance,  re¬ 
habilitation,  inuirovem^t,  acqulsitimi  or 
construotiem  is  proposed  has  been  and  is 
bting  operated  and  the  reasmis  therefor; 
the  highest  track  class  and  maximum 
allowable  speed  at  whidi  each  such  line, 
or  subpart  of  a  line,  wdll  be  designated 
when  the  pr(^?osed  project  is  completed; 
and  the  track  class,  maximum  allowable 
^)eed,  and  signal  requirements  necessary 
in  the  judgment  of  the  railroad  to  isro- 
vide  safe,  reliable  and  ccanpetitive  rail 
services  over  each  line,  or  subpart  of  the 
line,  included  in  or  directly  affected  by 
the  project,  together  with  applicant’s 
recommendatiems  as  to: 

(i)  The  most  economical  method  of  re¬ 
habilitating  or  improving  the  physical 
condition  of  each  line,  or  subpart  of  each 
line,  referred  to  above,  to  achieve  and 
maintain  such  line  to  the  track  class  and 
maximum  allowable  speed  deemed  neces¬ 
sary  by  the  applicant; 

(ii)  The  cost  of  rehabilitating  or  im¬ 
proving  each  line,  or  subpart  of  each  line, 
specified  above,  to  meet  the  minimum 
safety  requirements  as  defined  by  the 
FRA  in  Part  213  of  this  chapter  for  the 
track  class  and  maximum  allowrable 
speed  deemed  necessary  by  the  applicant 
and  the  cost  of  installing,  rdiaUlitatlng, 
improving,  maintaining,  and  repairing, 
as  necessary,  block  signal  systems,  inter¬ 
lockings,  automatic  train  stop,  train  con¬ 
trol,  cab  signal  devices  or  other  similar 
appliances,  methods,  and  systems  in  ac¬ 
cordance  with  the  FRA  requirements  in 
Parts  233,  234  and  236  of  this  chapter; 
and 

(iii)  An  economic  analysis  of  the  cost 
of  installing,  rehabilitating,  and  improv¬ 
ing  facilities  described  in  subparagraph 
(il)  above. 

(2)  The  identification  number  of  each 
grade  crossing  on  each  line,  or  sub-part 
of  a  line.  Included  in  the  project,  as  pro¬ 
vided  in  the  United  States  Dep^ment 
of  Transportation/ Association  of  Ameri¬ 
can  Railroads  Crossing  Inventory,  and 
the  safety  standards,  signal  and  other 
requirements  necessary  in  the  Judgment 
of  the  railroad  to  prevent  loss  of  life  and 
serious  accident  or  injury  at  such  grade 
crossings. 

(3)  Dates  on  which  project  is  proposed 
to  be  commenced  and  completed;  and 
dates  on  which  each  part  or  sub-part 
into  which  the  project  may  reasonably  be 
divided  is  proposed  to  be  commenced 
and  completed. 

(4)  Types  and  quantities  of  work 
items,  unit  cost  of  each  item,  cost  of 
project  in  total  and  by  parts  or  sub-parts 
into  which  the  project  may  be  reason¬ 
ably  divided,  and  distribution  of  such 
costs  by  primary  accounts  of  the  Com¬ 
mission’s  Uniform  System  of  Accounts, 
separated  where  applicable  between 
material,  labor  and  other.  Direct  labor, 
supervision,  material  costs,  contingen¬ 
cies,  and  any  applicable  overhead  ex¬ 
penses  that  are  included  In  the  costs  of 
the  project  should  be  shown  separatdy 
and  identified. 
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(1)  Exhibit  L.  A  draft  notice  of  filing, 
to  be  published  by  the  AdministraUH*  in 
the  Federal  Register,  which  shall  con¬ 
tain  a  brief  summary  of  the  proJect(B)  ‘ 
proposed  to  be  fimded,  including  as  ap¬ 
plicable: 

(1)  The  name  and  address  of  appli¬ 
cant; 

(2)  A  brief  description  of  the  proj- 
ect(s)  proposed  to  be  funded,  the  total 
cost  of  such  project(s) ,  and  the  amount 
of  Federal  financial  assistance  sought; 

(3)  A  brief  description  of  the  facili¬ 
ties  to  be  acquired,  rehabihtated  or  im¬ 
proved,  Including  city  or  county  and  state 
location,  termini,  and  approximate  dis¬ 
tance  in  miles; 

(4)  The  justification  for  the  proj- 
ect(s);  and 

(5)  A  final  paragraph  which  shall  read 
as  follows: 

Interested  persons  may  submit  written 
comments  on  the  application  to  the  Associate 
Administrator  for  Federal  Assistance,  Fed¬ 
eral  Railroad  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590,  not 
later  than  30  days  after  the  date  on  which 
thin  notice  is  published  in  the  Fkderai,  Reg- 
xstkr.  Such  submission  shall  indicate  the 
docket  niunber  shown  on  this  notice  and 
state  whether  the  commenter  supports  or  op¬ 
poses  the  application  and  the  reasons  there¬ 
for. 

The  comments  will  be  taken  into  consid¬ 
eration  by  the  Federal  Railroad  Administra¬ 
tion  in  evaluating  the  application.  However, 
formal  acknowledgment  of  the  comments  will 
not  be  provided. 

Note. — ^The  account  forms  referred  to  in 
the  exhibits  are  those  of  the  Commission’s 
Uniform  System  of  Accounts  for  Railroad 
Companies  in  use  on  August  31,  1976.  How¬ 
ever,  the  information  required  in  any  of  the 
eAlbits  shall  give  effect  to  any  modification 
of  the  Commission’s  Uniform  Sirstem  of  Ac¬ 
counts  for  Railroad  Companies  in  effect  on 
the  date  of  filing  the  application. 

§  258.11  Preapplication  and  application 
procedure. 

(a)  When  a  railroad  ha3  developed 
plans  for  a  project  for  which  It  may  wish 
to  seek  assistance  imder  this  Part,  a  re¬ 
sponsible  official  of  the  railroad  may  re¬ 
quest  a  meeting  with  the  Associate  Ad¬ 
ministrator  for  Federal  Assistance  of  the 
FRA  to  discuss  those  plans.  Upon  receipt 
of  such  request,  the  Associate  Adminis¬ 
trator  will  pr(»nptly  schedule  a  meeting 
at  which  the  railroad  will  present  to  rep¬ 
resentatives  of  the  FRA  the  project  and 
discuss  with  them  information  which 
must  be  submitted  in  the  application  and 
the  type  of  terms  and  conditions  and  fi¬ 
nancing  documents  that  will  be  utilized 
In  connection  with  financial  assistance 
provided  under  section  505.  Applicants 
are  not  required  to  prepare  a  ^aft  ap¬ 
plication  or  other  special  Information  for 
the  preapplication  conference;  however, 
applicants  should  be  prepared  to  discuss 
Information  which  management  has  used 
in  making  its  initial  decision  to  seek 
assistance. 

(b)  The  following  procedure  shall  gov- 
.  ern  the  execution  and  filing  of  the  ap- 

plicsd^ion: 

(1)  The  original  application  shall  bear 
the  date  of  execution  and  be  signed  with 
Ink  by  or  on  bdialf  of  the  applicant  and 
shall  bear  the  corporate  seal  in  the  case 


of  an  i^pllcant  which  is  a  corporation. 
Execution  shall  be  by  all  peurtners  if  a 
par^rshlp,  vmless  satisfactory  evidence 
is  furnished  of  the  authority  of  a  part¬ 
ner  to  bind  the  partnership,  car  if  a  cor¬ 
poration,  an  association  or  other  similar 
form  of  organization,  by  its  president 
or  other  executive  (fflcer  having  knowl¬ 
edge  of  the  matters  therein  set  forth.  Per¬ 
sons  signing  the  application  on  behalf  of 
the  applicant  shall  also  sign  a  certificate 
in  f(mn  as  follows: 

_  certifies 

(Name  of  official) 

that  he  is  the  _ 

(Title  of  <^cial) 

_  of  the  - ; 

(Name  of  railroad ) 

that  he  is  authorized  on  the  part  of  said  iqi- 
plicant  to  sign  and  file  with  the  Administra¬ 
tor  this  application  and  exhibits  attached 
thereto;  that  the  consent  of  aU  parties  whose 
consent  is  required,  by  law  or  by  binding 
conunltment  of  the  applicant,  in  order  to 
make  this  application  has  been  given;  that 
he  has  carefully  examined  all  of  the  state¬ 
ments  contained  in  such  application  and  the 
exhibits  attached  thereto  and  made  a  part 

thereof  relating  to  the  - 

(Name  of  railroad) 
_ :  that  he  knowledge  of  the  mat¬ 
ters  set  forth  therein  and  that  all  such  state¬ 
ments  made  and  matters  set  forth  therein  are 
true  and  correct  to  the  best  of  his  knowledge, 
information,  and  beUef. 


(Name  of  official) 


(Date) 

(2)  There  shall  be  made  a  part  of  the 
original  application  the  following  cer¬ 
tificate  by  the  Chief  Financial  Officer  of 
the  applicant: 

_ certifies 

(Name  of  officer) 

that  he  is _ 

(Title  of  officer) 

of _ :  that  he 

(Name  of  raUroad  applicant) 

has  supervision  over  the  books  of  account 
and  other  financial  records  of  the  railroad  ap¬ 
plicant  and  has  control  over  the  manner  in 
which  they  are  kept;  that  such  accounts  are 
maintained  in  good  faith  in  accordance  with 
the  effective  accounting  and  other  orders  of 
the  Interstate  Commerce  Commission;  that 
such  accotmts  are  adequate  to  assure  that 
proceeds  from  the  financing  being  requested 
wUl  be  used  solely  and  specifically  for  the 
purposes  authorized;  that  he  has  examined 
the  financial  statements  and  supporting 
BChedvdes  Included  in  this  application  and 
to  the  best  of  his  knowledge  and  belief  those 
statements  accurately  refiect  the  accounts  as 
stated  in  the  books  of  accotmt;  and  that, 
other  than  the  matters  set  forth  in  the  ex¬ 
ceptions  attached  to  such  statements,  those 
financial  statements  and  supporting  sched¬ 
ules  represent  a  true  and  complete  state¬ 
ment  of  the  financial  position  of  the  railroad 
applicant  and  that  therelare  no  undisclosed 
assets,  liabilities,  commitments  to  purchase 
property  or  securities,  other  commitments, 
litigation  in  the  courts,  contingent  rental 
agreements,  or  other  contingent  transactions 
which  might  materially  affect  the  financial 
position  of  the  railroad  applicant. 


(Name  of  officlalj 


(Date) 

(3)  The  original  application  and  sup¬ 
porting  papers,  and  ten  (10)  copies  there¬ 
of,  shall  be  filed  with  the  Associate  Ad¬ 


ministrator  for  Federal  Assistance  of  tlie 
Federal  Railroad  Administration,  400  7th 
Street,  S.W.,  Washington,  D.C.  Each  copy 
shall  bear  the  dates  and  signatures  that 
appear  in  the  origincd  and  shall  be  com¬ 
plete  in  itself,  but  the  signatures  in  the 
copies  may  be  stamped  or  typed. 

§  258.13  General  instructions. 

(a)  If  the  application  is  approved  by 
the  Administrator,  the  followint  docu¬ 
ments  must  be  deposited  with  the  Ad¬ 
ministrator  before  the  transaction  is 
closed: 

(1)  Certified  copies  of  resolutions  of 
the  board  of  directors  and,  where  neces¬ 
sary,  of  the  executive  committee  of  the 
board  of  directors  and  the  stockholders, 
and  certified  copies  of  the  minutes  of  the 
meetings  at  which  those  resolutions  were 
adopted,  and  any  necessary  amendments 
to  the  charter,  articles  of  incorporation, 
or  by-laws,  authorizing  the  execution  of  a 
financing  agreement  with  the  Adminis¬ 
trator  and  the  issuance  and  delivery  of 
such  redeemable  preference  shares  as  are 
incident  to  the  jipplication  thereof,  in 
conformity  with  such  terms  as  may  be 
prescribed  by  the  Administrator,  and  au¬ 
thorizing  the  designated  officers  to  re¬ 
ceive  and  give  a  receipt  for  the  proceeds 
from  the  purchase  of  the  redeemable 
preference  shares; 

(2)  Certified  statement  by  the  appli¬ 
cant  that  it  has  complied  with  the  pro¬ 
visions  of  sections  516  and  905  of  the  Act 
dealing  respectively  with  employee  pro¬ 
tection  and  nondiscrimination;  and 

(3)  In  respect  of  assistance  to  a 
trustee,  certified  copies  of  the  court  or¬ 
ders  and  decrees  authorizing  him  to  ex¬ 
ecute  and  deliver  the  trustee  certificates 
or  redeemable  preference  shares. 

(b)  After  the  documents  required  in 
paragraph  (a)  of  this  section  have  been 
deposited  with  the  Administrator,  the. 
Administrator  will  enter  into  an  agree¬ 
ment  with  the  applicant  to,  provide  fi¬ 
nancing  at  such  times  and  in  such 
amounts  as  the'  Administrator  deems 
necessary  to  meet  the  reasonable  cost 
of  the  project.  Such  agreement  shall 
contain  such  terms  and  conditions  as  the 
Administrator  deems  necessary  or  ap- 
propTlate  to  assure  that  the  financing 
will  be  used  only  in  the  manner,  and 
for  the  purposes,  approved  by  the  Ad¬ 
ministrator,  includW  &  requirement 
that  funds  received  from  the  sale  of 
redeemable  preference  shares  be  placed 
in  and  disbursed  from  a  separate  ac¬ 
count. 

§  258.15  Record,  audit,  and  examina¬ 
tion. 

(a)  Each  recipient  of  financial  assist¬ 
ance  imder  this  Part,  whether  in  the 
form  of  redeemable  preference  shares, 
trustee  certificates,  contracts,  subcon¬ 
tracts,  or  other  arrangements,  shall  keep 
such  records  as  the  Administrator  and 
the  Comptroller  General  shall  prescribe, 
including  records  that  fully  disclose  the 
amoimt  and  disposition  by  such  recipient 
of  the  proceeds  of  such  assistance,  the 
total  cost  of  the  project  in  connection 
with  which  such  assistance  was  given 
or  used,  the  amount  of  that  portion  of 
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the  cost  of  the- project  supplied  by  other 
sources,  and  such  other  records  as  will 
facilitate  an  effective  audit. 

(b)  The  Administrator  and  the  Comp¬ 
troller  General  of  the  United  States,  or 
any  of  their  duly  authorissed  representa¬ 
tives  shall  have  access  for  the  purpose 
of  audit  and  examination  to  any 'ac¬ 
counts,  books,  documents,  papers,  re¬ 
ports,  files  and  records  of  such  receipts 
which  in  the  opinion  of  the  Administra¬ 
tor  or  the  Comptroller  General  may  be 
related  or  pertinent  to  the  redeemable 
preference  shares,  trustee  certificates, 
contracts,  or  other  arrangements  re¬ 
ferred  to  in  paragraph  (a)  of  this  sec¬ 
tion.  Representatives  of  the  Adminis¬ 
trator  or  the  Comptroller  General  shall 
be  afforded  fuU  facilities  for  verifying 
the  transactions. 

§  258.17  Information  requests. 

If  an  applicant  desires  that  any  in¬ 
formation  submitted  in  an  application 
or  supplement  thereto  not  be  released 
by  the  Administrator  upon  request  from 
a  member  of  the  public,  the  applicant 
must  so  state  and  must  set  forth  any 
t'easons  why  such  information  should 
not  be  released,  including  particulars  as 
to  any  competitive  harm  which  would 
probably  result  from  release  of  such  in¬ 
formation.  The  Administrator  will  keep 
such  Information  confidential  as  per- 
mited  by  law. 

§  258.19  Waiver  and  modification. 

The  Administrator,  upon  good  cause 
shown,  may  waive  or  modify  any  require¬ 
ment  of  this  part  not  required  by  law, 
or  tnake  any  additional  requirements  he 
deems  necessary. 

Effective  date:  This  part  becomes  ef¬ 
fective  on  October  8, 1976. 

Non.— I  oMtlfy  that  tbe  tuflationary  Im¬ 
pact  of  tba  regulations  Implementing  sec¬ 
tion  506  of  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1970  has  been 
evaluated  in  accordance  with  iScecutlve  Or¬ 
der  11821  of  November  21,  1974,  and  De¬ 
partment  of  Transportation  Order  2060.4  of 
Fel»uary  2, 1976. 

Dated:  October  6, 1976. 

Asaph  H.  Hall, 
Administrator, 

Federal  Railroad  Administration. 

[PR  Doc.76-29766  Piled  10-7-76:8:46  am] 


[Docket  No.  76-02] 

PART  260— REGULATIONS  GOVERNING 
SECTION  511  OF  THE  RAILROAD  RE¬ 
VITALIZATION  AND  REGULATORY  RE¬ 
FORM  ACT  OF  1976 

Establishment  of  Part 

e  The  purpose  of  these  regulations  is 
to  set  forth  procedures  for  application  by 
railroads  for  Federal  financial  assistance 
imder  section  511  of  ttie  Raflroad  Revi¬ 
talization  and  Regulatory  Reform  Act  of 
1976  (the  “Act”),  concerning  the  guar¬ 
antee  (ff  oUlgations.  e 
On  October  1.  1976,  Congress  passed 
SL  8131.  ttiQ  Rail  TnukQXMrtatlcxi  Im¬ 


provement  Act  (“RTTA”) ,  which  is  pend¬ 
ing  enactment  as  of  the  date  of  publica¬ 
tion  of  these  regulations.  If  and  when 
the  President  signs  the  RTTA  and  it  be¬ 
comes  law,  we  shall  undertake  to  revise 
these  regi:totlons  as  quickly  as  possible 
to  bring  them  into  conformance  with  the 
provisions  of  the  RTTA  pertaining  to  sec¬ 
tions  505  and  511  of  the  Ac*..  In  keeping 
with  our  policy  to  initiate  the  programs 
covered  by  these  final  regulations,  we 
have  determined  that  these  regulations 
should  be  published  immediately  in  the 
current  fonn. 

Title  V  of  the  Act  creates  two  programs 
under  which  the  Secretary  of  Transpor¬ 
tation  (the  “Secretary”)  may  provide 
financial  assistance  to  railrosuis,  one 
through  the  purchase  of  redeemable 
preference  shares  issued  by  railroads 
(section  505)  and  the  other  through  the 
guarsmtee  of  obligations  (section  511). 
The  Secretary  has  delegated  his  powers 
and  duties  under  Title  V,  except  those 
powers  contained  in  section  506(c),  to 
the  Administrator  of  the  Federal  Rail¬ 
road  Administration  (the  “Administra¬ 
tor”)  . 

Tlie  Administrator  is  publishing  sepa- 
rat^y  regulations  concemihg  procedures 
to  be  used  by  railroads  in  applying  for 
financial  assistance  under  section  505 
of  the  Act. 

Proposed  regulations  governing  the 
procedures  to  be  used  in  applying  for  a 
commitment  to  guarantee  and  guarantee 
(hereinafter  both  a  commitment  and  a 
guarantee  are  referred  to  Jointly  as  a 
“guarantee”)  of  obligations  under  sec¬ 
tion  511  of  the  Act,  and  the  standards 
undo:  section  511(1)  governing  the 
maintenance  of  facilities  by  recipients  of 
guarantees  of  obligations  were  published 
in  the  Federal  Register  on  June  1,  1976 
(41  FR  22228).  These  proposed  regula¬ 
tions  also  applied  to  applications  \mder 
section  511  for  guarantee  of  obligations 
of  the  Consolidated  Rail  Corporation 
(“ConRail”)  for  electrification  of  high- 
density  mainline  routes,  as  provided  in 
section  211(i)  of  the  Regional  RaU  Re¬ 
organization  Act  of  1973.  as  amended 
(“RRRA”) ,  and  for  guarantee  of  obliga¬ 
tions  to  improve  intercity  rail  passenger 
service  on  lines  owned  by  the  applicant 
and  located  outside  the  Northeast  Cor¬ 
ridor  (defined  in  section  701(c)  of  the 
Act),  as  provided  in  section  517  of  the 
Act.  Applications  for  the  piuposes  set 
forth  to  section  517  may  also  be  filed 
under  section  505  of  the  Act. 

A  public  meeting  to  discuss  these  pro¬ 
posed  regulations  was  held  on  Jime  11, 
1976.  In  addition,  interested  parties  w^e 
invited  to  submit  on  or  before  July  1, 
1976,  their  written  comments  on  the 
proposed  regulations.  Numerous  persons, 
orgtmizatioQS,  and  govenunoital  en¬ 
titles  either  participated  at  the  meeting 
or  filed  commoits  in  response  to  the  pro¬ 
posed  regulations,  and  each  comment 
was  given  ^e  consideration  by  the  Fed¬ 
eral  Railroad  Administration  (“FRA”). 
As  a  result  of  these  comments,  several 
substantive  changes  are  being  made  to 
the  regulations,  which  are  discussed  after 
a  summary  of  section  511. 


ScnuMART  or  Section  511 

A.  OBLIGATIONS  THAT  MAT  BE  GUARANTEED 

Under  section  511,  the  Admtoisirator 
can  guarantee  the  payment  of  the  prin¬ 
cipal  balance  of,  and  any  interest  on.  an 
obligation  of  an  applicant  prior  to,  on. 
or  after  the  dat6  of  execution  or  disburse¬ 
ment  of  such  obligation  if  the  proceeds  of 
such  obligation  shall  be  or  have  been 
used  to  acquire  or  to  rehabilitate  and  im¬ 
prove  facilities  or  equipment  used  to 
rail  services.  Section  511(a)  provides  for 
the  Administrator  to  grant  applications 
for  such  guarantees,  to  whcde  or  to  part, 
if  he  determines  that  the  obligation  is 
eligible  for  such  guarantee. 

Section  501(6)  defines  an  obligation 
as  a  bond,  note,  conditional  sale  agree¬ 
ment,  equipment  trust  certificate,  secu¬ 
rity  agreement,  or  other  obligation  issued 
or  granted  to  finance  or  refinance  equip¬ 
ment  or  facilities  acquisition,  construc¬ 
tion,  rehabilitation  or  improvement.  Be¬ 
cause  this  definition  specifically  mentions 
among  eligible  obligations  those  that  are 
issued  to  finance  or  refinance  construc¬ 
tion,  guarantees  may  be  extended  for 
such  obligations. 

"Applicant”  is  defined  by  section  501 

(1)  to  mean  any  railroad  or  other  person 
(including  a  governmental  entity)  which 
submits  an  application  to  the  Adminis¬ 
trator  for  the  guarantee  of  an  obligation 
imder  which  the  applicant  is  an  obligor 
(the  debtor  under  the  obligation  and  any 
successm*  or  assignee  of  such  obligor  who 
is  approved  by  the  Administrator) .  Un¬ 
der  this  definition  of  “applicant”.  State 
and  local  governments  may  apply  for 
and  receive  guarantees. 

B.  PREREQUISITES  TO  GUARANTEES 

Sectlim  511  (c) ,  (e)  (2) .  and  (h)  list  the 
prerequisites  to  guarantees.  Section  511 
(c)  provides  that  prior  to  making  a 
guarantee  of  an  obligation,  the  Adminis¬ 
trator  shall  make  a  determination  of  the 
value  of  the'  facilities  or  equipment  to 
be  financed  or  r^toanced  by  the  Obliga¬ 
tion.  If  enacted,  the  RTTA  would  elimi¬ 
nate  this  requirement.] 

Section  511(e)(2)  provides  that  obli¬ 
gations  may  be  guaranteed  for  the  pur¬ 
pose  of  improving  the  Northeast  Corridor 
if  the  proceeds  shall  be  or  have  been 
used  to  acquire  m:  rehabilitate  and  im¬ 
prove  facilities  or  equipment  to  a  manner 
that  returns  the  most  public  benefits  for 
the  costs  Involved. 

Section  511(h)  lists  as  prerequisites  to 
any  guarantee  six  findings  the  Admin¬ 
istrator  must  make  to  writing: 

(1)  That  an  obligation  for  equipment 
acquisition,  rehabilitation,  or  improve¬ 
ment  is  secured  by  such  equipment; 

(2)  That  payment  oi  the  obligation  is, 
by  the  terms  of  such  obligation,  required 
to  be  made  within  25  years  from  the 
date  oi  its  execution; 

(3)  That  the  financing  is  justified  by 
present  and  probable  future  demand  for 
rail  services  to  be  rendered  by  the  appli¬ 
cant  and  will  serve  to  meet  dancmstrable 
raff  service  needs  and  to  provide  shippers 
with  Improved  service; 

(4)  That  the  applicant  has  given  rea- 
scmable  assurances  that  the  facilities  or 
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equipment  being  acquired,  rehabilitated, 
or  improved  with  the  proceeds  of  the 
obligatimi  will  be  ec(»i(xnically  and 
eflkiently  utilized: 

(5)  That  the  probable  value  of  any 
equipment  or  facilities  to  be  improved, 
r^abilltated  or  acquired  is  sufficient  to 
provide  the  United  States  with  reason¬ 
able  security  and  protection  in  the  event 

default  by  the  obligor,  in  the  case  of 
repossession  by  the  holder  of  the  obll- 
gaticm,  or  in  the  case  of  possession  or 
pmxhase  by  the  Administrator;  and 

(6)  That  the  transacticm  will  result  in 
an  improvement  in  the  ability  of  any 
affect^  railroad  to  transport  freight  or 
passengers.  [If  enacted,  the  RTIA  would 
modify  the  findings  required  in  para¬ 
graphs  (1)  and  (5)1. 

C.  SECTION  511(1)  STANDARDS 

Section  511  (i)  requires  that  recipients 
of  guarantees  shall,  consistent  with  their 
capital  resources,  maintain  their  facili- 
tim  in  accordance  with  standards  to  be 
Issued  by  the  Administrator. 

D.  SECTION  SIKJ)  CONDITIONS 

Section  511  (J)  requires  that  before  a 
guarantee  of  an  obligation  may  be  ap¬ 
proved  the  obligor  must  agree  in  writing 
that  so  long  as  any  principal  or  Interest 
is  due  and  payable  on  such  obligation: 

(1)  There  will  not  be  any  increase  in 
discretionary  dividend  payments  over  the 
average  ratio  which  such  payments  bore 
to  earnings  for  the  applicable  fiscal 
peri(xi  during  the  five  years  preceding 
such  proposed  increase  without  the  prior 
approval  of  the  Administrator; 

(2)  The  obligor  will  not  use  any  assets 
or  revenues  (except  cash)  related  to  or 
derived  from  railroad  operations  in  non¬ 
rail  enterprises  without  the  prior  approv¬ 
al  of  the  Administrator;  and 

(3)  The  obligor  will  take  all  reason¬ 
able  and  practicable  steps  possible  to  im¬ 
prove  the  equitable  distribution  and 
efficient  and  expeditious  use  of  all  equip¬ 
ment  and  facilities  to  improve  rail  serv¬ 
ice  in  accordance  with  guidelines  estab¬ 
lished  by  the  Administrator. 

Approval  of  an  increase  in  dividend 
pa3rments  or  use  of  assets  and  revenues 
related  to  or  derived  from  railroad  oper¬ 
ations  in  non-rail  enterprises  under 
pan^raph  (1)  and  (2) ,  respectively,  may 
be  granted  if  the  Administrator  makes  a 
written  finding,  after  a  public  hearing, 
that  such  increase  in  dividends  or  use 
of  assets  or  revenues  will  not  materially 
affect  the  ability  of  the  obligor  to  comply 
with  the  requirements  of  section  511.  [If 
enacted,  the  RTIA  woul<l  modify  the 
section  511 CJ)  conditions.! 

E.  CHARGES  TO  BE  ASSESSED  AND  RATE  OF 
INTEREST 

Section  511(1)  provides  that  the  Ad¬ 
ministrator  shall  charge  each  applicant 
an  amount  he  deems  reasonable  for  the 
investigation  of  any  iq;H>lication,  for  ap¬ 
praisal  of  the  value  of  the  equipment  or 
facilities  involved,  and  for  making  de¬ 
terminations  and  findings  necessary  un¬ 
der  this  part.  Such  charges  may  not  ag¬ 
gregate  more  than  one-half  of  one  per¬ 
cent  of  the  principal  amount  of  the 


obligation  for  whidi  a  guarantee  is 
soufihi. 

In  addition,  section  511  (m)  provides 
that  the  Administrator  shall  assess  and 
collect  from  the  obligor  an  annual  pre¬ 
mium  charge  on  each  obligation  guaran¬ 
teed  in  an  amount  not  to  exceed  an  an¬ 
nual  rate  of  one  percent  on  the  unpaid 
principal  balance  of  such  obligation  rt 
the  time  payment  is  due.  Pa3nnent  is  due 
Initially  when  the  obligation  is  guaran¬ 
teed,  and,  thereafter,  on  the  anniversary 
date  of  such  guarantee. 

Section  511(f)  provides  that  the  rate 
of  interest  (exclusive  of  premium  charges 
and  service  fees)  which  shall  be  paid  on 
the  unpaid  principal  balance  of  each 
obligation  guaranteed  shall  not  exceed 
an  annual  percentage  rate  which  the  Ad¬ 
ministrator  determines  to  be  reasonable, 
taking  into  consideration  the  prevailing 
Interest  rates  for  similar  obligations  in 
the  private  market. 

T.  FINANCING  AGREEMENT 

If  the  Administrator  approves  an  ap¬ 
plication  under  section  511,  the  section 
requires  that  he  agree  to  guarantee  an 
obligation  imder  such  terms  and  con¬ 
ditions  and  pursuant  to  such  regulations 
as  he  deans  appropriate,  consistent  with 
the  purposes  of  Title  V.  Guarantees  must 
be  extended  in  accordance  with  the  pro¬ 
visions  of  sections  511  through  513  of 
Title  V  and  with  such  rules  as  the  Ad¬ 
ministrator  may  deem  necessary  to  pro¬ 
tect  the  interest  of  the  United  States. 

Section  511(d)  permits  the  Adminis¬ 
trator  to  approve  any  modification  of 
any  provision  of  a  guarantee  of  an  obli¬ 
gation,  including  the  rate  of  interest, 
payment  schedule  of  interest  or  princi¬ 
pal,  security,  or  any  other  term,  if  he 
fin^  in  writing  that  such  modification  is 
equitable  and  in  the  overall  best  Interests 
of  the  United  States  under  Title  V  and 
that  the  holdor  of  the  obligation  consents 
to  such  modification. 

C.  AMOUNT  OF  OBLIGATIONS  WHICH  MAT  BE 
GUARANTEED 

The  aggregate  unpaid  principal 
amounts  of  obligations  which  the  Ad¬ 
ministrator  may  guarantee  may  not  ex- 
cede  $1  billion  at  any  one  time,  of  which 
not  to  exceed  $150  million  may  be  guar¬ 
anteed  to  finance  improvements  in  the 
Northeast  Corridor.  Section  606  of  the 
Act  provides  that  within  the  $1  billion  of 
guarantee  authority  up  to  $200  million 
in  obligaticms  of  ConRall  may  be  guar¬ 
anteed  for  the  electrification  of  high- 
density  mainline  routes  upon  request  by 
ConRail  pursuant  to  section  211(1)  of 
the  RRRA,  when  such  electrification  will 
return  operating  and  financial  benefits 
to  ConRall  and  will  facilitate  compati¬ 
bility  with  existing  or  renewed  electrifica¬ 
tion  ssrstems.  Finally,  the  Administrator 
is  authorized  by  section  517  to  provide 
financial  asslstsmce,  in  the  aggregate  sum 
of  up  to  $200  million,  through  the  finan¬ 
cial  assistance  provisions  of  and  within 
the  authorizations  of  Title  V,  either  un¬ 
der  section  505  or  section  511,  to  any 
railroad  for  the  purpose  of  Improving 
intercity  rail  passenger  service  on  any 
lines  of  such  railroad  which  are  located 


outside  of  the  Northeast  Corridor,  as  de¬ 
fined  in  701(c)  of  the  Act. 

PUBLIC  COMMENTS  AND  REVISIONS  TO  THE 
REGULATIONS 

Comments  that  were  applicable  to  re¬ 
quirements  that  are  contained  in  both 
the  regulations  to  section  505  and  the 
regulaticms  to  section  511  are  addressed 
in  the  preamble  to  the  section  505  regu¬ 
lations.  Those  comments  that  are  appli¬ 
cable  only  to  section  511  and  the  regula¬ 
tions  Issued  thereunder  are  discussed 
herein. 

Many  of  the  comments  were  critical 
of  requirements  in  the  regulations  that 
are  imposed  by  statute.  For  example,  it 
was  felt  the  dividend  payout  ratio  re¬ 
strictions  will  hamper  an  applicant’s 
ability  to  raise  equity  capital  on  its  own 
and  there  was  an  objection  to  the  re¬ 
quirement  of  a  public  hearing  before 
the  Administrator  can  apiHove  an  in¬ 
crease  in  dividend  payments  or  the  use 
of  assets  or  revenues  derived  from  rail¬ 
road  operations  in  non-railroad  enter¬ 
prises.  It  was  also  suggested  that  an 
obligor,  with  the  approval  of  the  Secre¬ 
tary,  be  permitted  to  substitute  or  pro¬ 
vide  ad^tional  equipment,  facilities, 
securities,  or  futmre  earnings  as  security 
for  section  511  guarantees.  The  Depart¬ 
ment  has  proposed  amendments  to  Con¬ 
gress  whi(^  would  meet  these  concerns. 
However,  absent  the  enactment  of 
amendments  to  section  511,  such  as 
those  contained  in  the  RITA,  the  statute 
cannot  be  construed  nor  can  the  regu¬ 
lations  be  changed  to  meet  these 
concerns. 

Other  public  comments  received  fell 
into  the  following  general  areas:  (A) 
eligibility  of  a  party  other  than  a  rail¬ 
road;  (B)  eligibility  of  different  types 
of  transactions;  (C)  use  of  traffic  density 
to  determine  project  eligibility;  (D)  ma¬ 
turity  period  of  the  guarantee;  (E)  ap¬ 
plicability  of  section  20a  of  the  Inter¬ 
state  Commerce  Act;  (F)  form  and  con¬ 
tent  of  iqiplicatlons;  and  (O)  terms  and 
conditions  of  the  financing  documents. 

A.  EUofbility  of  a  party  other  than  a 
railroad.  One  commenter  questiemed 
whether  a  party  other  than  a  railroad 
may  apply  for  a  guarantee  under  section 
511  if  the  obligation  for  which  the 
guarantee  is  sought  is  incurred  to  finance 
the  acquisition  of  railroad  operating 
equipment.  An  applicant  for  purposes 
of  section  511  can  be  any  railroad  or 
other  person  (including  a  governmental 
entity)  which  submits  an  application  for 
the  guarantee  of  an  obligation  imder 
which  the  applicant  is  an  obligor.  The 
application  must,  of  course,  meet  the 
other  requirements  of  section  511  and 
the  regulations. 

While  the  definition  of  applicant  for 
sectiem  511  purposes  is  extremely  broad, 
it  should  be  noted  that  in  order  for  the 
Administrator  to  guarantee  an  obliga¬ 
tion  under  section  511,  he  must  be  able 
to  make  the  findings  under  subsection 
(h)  and  the  cemditions  of  subsections  (i) 
and  (J)  must  be  agreed  to.  The  pro¬ 
visions  of  subsections  (h).  (1)  and  (J) 
effectively  require  that  either  the  appli¬ 
cant  be  a  railroad  or  that  the  railroad 
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directly  affected  by  the  obligation 
either  join  in  the  application  or  enter 
into  side  agreements  with  the  i4>pll- 
cant  which  allow  the  provisions  of  sec¬ 
tion  511  to  be  met. 

B.  Eligibility  of  different  types  of 
transaction.  Commenters  raised  the 
questions  of  whether  guarantees  would 
approved  in  connection  with  (1)  lev¬ 
eraged  leases  or  other  leasing  transac¬ 
tions,  (2)  bonds  issued  to  reimburse  the 
railroad  for  expenditures  used  to  acquire, 
rehabilitate  or  improve  facilities  or 
equipment,  (3)  100  percent  loans  for  the 
purchase  of  new  rolling  stock,  and  (4) 
preference  shares. 

The  first  issue  raised  is  whether  leases 
will  be  guaranteed  imder  section  511  and 
in  particular  leveraged  leases.  Section 
511(a)  permits  the  Administrator  to 
guaranty  “obligations”  whose  proceeds 
are  used  “to  acquire  or  to  rehabilitate 
and  improve  facilities  or  equipment” 
used  in  rail  service.  The  term  obligation 
is  defined  in  section  501(6)  broadly 
enough  to  Include  leases.  Since  railroads 
commonly  utilize  leases  tq  acquire 
needed  facilities  or  equiixnent,  leases 
(other  than  leveraged  leases)  are  con¬ 
strued  as  falling  within  the  definition  of 
the  term  “acquisition”  and,  therefore, 
will  be  eligible  for  guarantees..  However, 
since  most  railroads  are  able  to  obtain 
necessary  equipment  without  Federal 
guarantees  and  since  the  primary  prob¬ 
lem  facing  the  rail  industry  is  the  need 
to  consolidate  and  upgrade  the  rail¬ 
roads’  physical  plant,  ^e  Administrator 
will  not  guarantee  equipment  leases  ab¬ 
sent  a  strong  showing  of  need  for  such  a 
guarantee. 

With  respect  to  leveraged  leases,  the 
President’s  Economic  Policy  Board  has 
concluded  that  it  is  improper  for  govern¬ 
ment  assisted  loans  to  be  used  as  debt 
capital  in  leveraged  leases,  except  for  the 
MARAD  shipbuilding  program.  The 
rationale  for  this  decision  is  the  very 
high  cost  of  such  arrangements  to  tKe 
government  due  to  the  revenues  foregone 
as  a  result  of  tax  sheltering. 

A  second  issue  raised  was  whether 
guarantees  would  be  made  of  bonds  is¬ 
sued  to  reimburse  a  railroad  for  expendi¬ 
tures  used  to  acquire,  rehabilitate  or  im¬ 
prove  facilities  or  equipment.  Section 
511  (a)  does  not  authorize  the  guarantee 
of  obligations  unless  the  proceeds  of  such 
obligations  have  been  or  will  be  used  to 
acquire  or  to  rehabilitate  and  improve 
facilities  or  equipment;  this  would  ex¬ 
clude  guarantees  to  reimburse  a  rail¬ 
road  for  previous  expenditures  where 
proceeds  of  the  obligation  to  be  guar¬ 
anteed  were  not  to  be  used  to  f  tmd  such 
expenditures  directly.  To  qualify  for  a 
guarantee,  any  financing  or  refinancing 
must,  of  course,  meet  the  other  require¬ 
ments  of  section  511. 

Another  commenter  questioned  wheth¬ 
er  guarantees  would  be  available  for  100 
percent  of  the  acquisition  cost  of  new 
equipment.  Such  a  guarantee  could  be 
made  so  long  as  the  other  provisions  of 
section  511  were  met. 

Finally,  one  commenter  questioned 
whether  preference  shares,  either  Issued 
under  section  505  or  otherwise,  would  be 
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eligible  for  guarantees.  The  Administra¬ 
tor  will  not  guarantee  preference  shares 
purchased  by  the  Administrator  pursu¬ 
ant  to  section  505  since  such  guarantees 
would  result  in  unnecessary  depletion  of 
the  ftmding  authorized  under  Title  V. 
Other  types  of  preference  shares  would 
qualify  for  guarantees  under  section  511 
only  if  such  shares  were  determined  by 
the  Administrator  to  be  debt  as  opposed 
to  equity  obligations. 

C.  Use  of  traffic  density  to  determine 
project  eligibility.  One  commenter  re¬ 
quested  that  traffic  density  not  become  a 
prime  criterion  for  determining  project 
eligibility  for  funding  under  section  511. 
Section  511(h)  (3)  requires  that  a  finding 
be  made  that  “the  financing  or  refinanc¬ 
ing  is  justified  by  the  present  and  prob¬ 
able  future  demand  for  rail  serv¬ 
ices  •  •  Clearly,  existing  traffic 
density  data  is  high^  relevant  to  this 
finding,  but  it  is  not  the  sole  criterion. 
Information  as  to  “probable  future  de¬ 
mand”  would  also  be  an  Important 
consideration. 

This  commenter  also  suggested  that 
the  financing  program  should  not  ex¬ 
clude  lines  which  are  of  particular  sig¬ 
nificance  to  the  transportation  needs  of 
less  populated  areas.  The  Department 
does  not  Intend  to  administer  the  section 
511  program  to'  preclude  financing  for 
projects  which  have  a  high  priority  in  a 
limited  geographical  area  even  though 
not  a  major  factor  in  the  National  sys¬ 
tem.  Sections  511(h)  <3)  and  (6),  which 
are  discussed  earlier,  clearly  Indicate 
that  one  of  the  conditions  for  eligibility 
is  the  requirement  that  the  transaction 
meet  demonstrable  rail  service  needs  and 
enable  the  affected  railroad  to  better 
transport  freight  or  passengers.  Rela¬ 
tionship  of  the  project  to  the  national 
transportation  system  will  be  considered 
but  is  not  a  determining  factor  in  the 
eligibility  of  a  project  for  financing 
imder  section  511. 

D.  Matvrtty  period  of  the  guarantee. 
One  cmnmenter  raised  the  question  of 
how  the  25  year  maximum  maturity  time 
is  to  be  measured.  Section  511(h)(2) 
clearly  provides  that  “payment  of  the 
obligation  Is  required  by  its  terms  to  be 
made  within  25  years  from  the  date  of 
its  execution”  (emphasis  added) . 

E.  Applicability  of  section  20a  of  the 
Interstate  Commerce  Act.  One  com¬ 
menter  questioned  whether  securities  is¬ 
sued  under  section  511  will  be  exempt 
from  section  20a  of  the  Interstate  Com¬ 
merce  Act.  While  sectimi  510  of  the  Act 
provides  an  exemption  from  section  20a 
of  the  Interstate  Commerce  Act  in  the 
case  of  preference  shares  issued  under 
section  505,  no  such  exemption  is  pro¬ 
vided  for  obligations  guaranteed  under 
section  511. 

F.  Form  and  content  of  applications. 
One  cwnmenter  requested  that  the  term 
“affected  railroad,”  which  is  used  in  sev¬ 
eral  plaoes  in  the  proposed  regulations, 
be  clarified.  The  regulations  have  been 
amended  to  meet  this  concern. 

Another  commenter  suggested  that 
the  term  “affiliated  entity”  in  S  260.7(a) 
(5)  of  the  proposed  regulations  be  de¬ 
fined  so  that  It  excludes  officers  of  the 
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railroad  applicant  or  non-transportation 
affiliates  of  the  railroad  or  the  railroad’s 
parent.  While  the  Department  is  not 
concern  with  personal  obligations  to  or 
claims  against  the  United  States  by  offi¬ 
cers  of  the  applicant,  it  is  interested  in 
knowing  of  obligations  or  claims  relating 
to  the  non-transportation  corporate  en¬ 
titles  of  the  applicant  and  the  appli¬ 
cant’s  parent.  Accordingly,  S  260.7(a)  (5) 
has  been  amended  to  indicate  clearly 
that  it  applies  only  to  affiliated  corporate 
entities  of  both  the  applicant  and  the 
applicant’s  parent. 

One  commenter  inquired  whether  a 
standardized  valuation  formula  would  be 
established  for  purposes  of  section  511 
financing.  The  Department  does  not  in¬ 
tend  at  this  time  to  ad(^t  a  standardized 
valuation  methodology  but  rather  will 
apply  the  requirements  of  sections  511 
(c)  and  (h)  (5)  on  a  case-by-oase  basis. 

Another  commenter  questioned  the 
need  for  the  information  requested 
about  the  holder  or  prospective  header 
in  §  260.7(a)  (11)  of  the  proposed  regu¬ 
lations.  The  information  requested  is 
needed  to  Insure  that  there  has  been  a 
full  arms  length  negotiation  between  the 
holder  and  the  obligor  and  that  the  rate 
of  interest  on  the  obligation  is  reason¬ 
able. 

Another  commenter  requested  that 
section  511(1)  be  interpreted  as  impos¬ 
ing  maintenance  requirements  with  re¬ 
spect  to  only  those  facilities  that  are  the 
subject  of  the  obligation  being  guaran¬ 
teed.  The  Department  has  so  Interpreted 
section  511(i)  and  the  proposed  regula¬ 
tions  (§260.21)  so  refiect^  this  inter- 
pretati(Hi.  The  Department  does,  how¬ 
ever,  continue  to  be  ccmcemed  that  an 
applicant  maintain  all  its  facilities  and 
equipment. 

One  commenter  suggested  that  in  in¬ 
terpreting  the  provisions  of  section  511 
(j)  (2)  the'  Administrator  look  to  prop¬ 
erty  or  enterprises  owned  by  the  obligor 
the  earnings  of  which  may  accrue  to  the 
obligor  as  being  rail  or  rail  related  en¬ 
terprises.  ’The  Department  feels  that  it 
would  be  more  appropriate  to  apply  the 
provisions  of  section  511  (j)  (2)  on  a 
case-by-case  basis  rather  than  establish 
an  interpretation  which  might  not  be 
applicable  to  the  variety  of  holding  com¬ 
panies  and  Investment  practices  which 
exist  in  the  railroad  Industry. 

Another  commenter  suggested  that  the 
requirement  of  section  511(1)  (3)  Ls 
vague  and  needs  further  interpretation. 
Section  511  (j)  (3)  requires  that  the 

obll«!or  will  take  all  reasonable  and  prac¬ 
ticable  steps  possible.  In  accordance  wltb  such 
guidelines  as  may  be  established  by  the  Sec¬ 
retary,  to  Improve  the  equitable  distribution 
and  efficient  and  exnedltlous  use  of  all 
equipment  and  facilities  In  order  to  improve 
rail  service. 

As  was  indicated  in  the  preamble  to 
the  proposed  regulations,  guidelines  gov¬ 
erning  distribution  and  use  of  equipment 
and  facilities  will  be  negotiated  and 
placed  in  the  terms  and  conditions  of  the 
guarantee  agreements.  These  terms  and 
conditions  must,  of  necessity,  take  into 
consideration  the  particular  operations 
of  each  railroad  applicant. 
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Ar>/ith/>r  commeuter  suggested  that  ttie 
^njigriin.g»  In  i  260.7<a)  (8)  <A)  of  tbe  pro¬ 
posed  regulations  be  changed  irom  **all 
market  amd  studies  that  have 

been  performed"  to  "a  market  analysis 
and  study".  We  see  no  Justification  for 
such  a  change.  In  determining  whether 
a  demonstrable  need  for  rail  service  win 
be  met  by  the  pr^x)sed  financing,  the 
Administrator  should  have  access  to  aU 
market  analyses  and  studies  which  bear 
on  this  point. 

O.  Terms  and  coTiditions  of  the  financ¬ 
ing  documents.  One  commenter  ques¬ 
tioned  whether  section  511  loan  guar¬ 
antee  agreements  will  have  penalties  for 
prepayment  or  refinancing.  This  will,  of 
course,  be  a  matter  which  will  have  to  be 
negotiated  between  the  obligor  and  the 
lender. 

Anotho*  cmnmentor  suggested  that 
section  511(d)  be  construed  to  mean  that 
the  consent  oS.  the  obligor  as  well  as  the 
consent  the  holder  cd  an  obligation 
must  be  obtained  prior  to  any  modiflca- 
tton  of  a  guarantee  of  that  obligation. 
This  is  a  matter  which  is  best  left  to  be 
addressed  in  the  financing  documents. 

Infiationary  impact  analysis.  The  Ad¬ 
ministrator  has  determined  that  the  ob¬ 
ligation  guarantee  program  created  by 
section  511  is  not  a  proposal  under 
Executive  Order  11821,  November  27, 
1974,  or  Department  of  Transportation 
Order  2050.4,  February  2,  1976,  requir¬ 
ing  an  Inflationary  impact  evahiatton. 

In  consideraticm  of  the  foregoing,  49 
CFR,  Chapter  n  is  amended  by  adding  a 
new  Part  260  to  read  as  follows; 

Subpsrt  A  IVoMdurai  for  Application  for  Com. 
mUmont  to  Qnstanleo  or  Quarsntoo  of  OMtaa- 
Uom 

See 

aao.l  AppUcoMUty. 

260.S  Definitions. 

260A  BiglbUlty. 

S60.7  Form  onfi  content  of  application. 

300  J  Required  exhibits. 

300.11  PreappHcation  and  application  pro- 
oedvne. 

360 Oeneral  tnstruottons. 

300.15  Information  requests. 

360 J7  Records,  audits,  aad  examinations. 
36048  Waivers  and 

fiaSpsrt  S— Standards  far  MsInUsnsncs  of 
Focilltioo  ^  nsclplowts  of  OMigstion  OMoronloos 

36031  AppUoabOity. 

36038  Doflnitlona. 

36035  Standards. 

96037  Znapectlon  and  reporting. 

36039  Waiver. 

36031  Impact  on  other  laws. 

36033  Penalties. 

AtrrRoxxrr:  Bcdlroad  revltali^ticm  and 
Regulatory  Refw'm  Act  of  1376,  Fob.  Ii.  34- 
310;  The  Deportment  of  Transportation  Act, 
40  VSJC.  1651  et  aeq..  Regulations  of  the 
Office  of  tSie  Secretary  of  Transportation,  49 
CVBl.te<u). 

Subpart  A — Procedures  for  Application  for 
Comiwitment  to  Guarantee  or  Guarantee 
«f  Obligations 

§  260.1  Applicability. 

This  subpurt  prescribes  the  procedures 
governing  appUcations  for  a  commitment 
to  guarantee  or  «  guarantee  <d  the  pay¬ 
ment  ot  the  principal  balance  of,  and 
any  Interest  on,  an  obligation  of  an 
applicant  under  section  511  of  the  Rail¬ 


road  Bevitalteatlon  and  Regulatory  Re- 
fonn  Act  of  19f6  ("Act”) .  Applications 
for  a  commitment  to  guanmtee  or  a 
guarantee  of  obligations  ol  the  Consoli¬ 
dated  Ran  Corporation  for  electrifica¬ 
tion  of  hlgh-denslty  mainline  routes 
must  be  filed  in  accordance  with  these 
procedures,  as  provided  in  section  211(1) 
of  the  Regional  Rail  Reorganisation  Act 
of  1973,  as  amended  (45  UE.C.  721(1)). 
These  procedures  also  govern  applica¬ 
tions  for  a  commitment  to  guarantee  or 
guarantee  of  obligations  incurred  for 
the  purpose  set  forth  in  section  517  of 
the  Act.  improvement  of  intercity  rail 
passenger  service  on  lines  of  the  iq>pli- 
cant  located  outside  the  Northeast  Cor¬ 
ridor.  being  the  properties  acquired  by 
the  National  Railroad  Passenger  Corpo¬ 
ration  piirsuant  to  Title  Vn  of  the  Act 
and  described  in  section  701(a)  (4)  of  the 
Act. 

§  260.3  Definhioras. 

As  used  in  this  part — 

(a)  "Act"  means  the  Railroad  Revital¬ 
ization  and  Regulatory  Reform  Act  of 
1976  (Pub.  L.  94-210,  February  6,  1976) . 

(b)  "Administrator"  means  the  Fed¬ 
eral  Railroad  Administrator,  or  his  dele¬ 
gate. 

(c)  "AppBcant"  means  any  railroad,  or 
other  person  (including  a  governmental 
entity)  that  submits  an  ai^licatlon  to 
the  Administrator  for  the  guarantee  of 
an  obligation  under  which  it  is  an  obli¬ 
gor  or  for  a  commitment  to  guarantee 
such  an  obfigatlon. 

(d)  "Commission"  means  the  Inter¬ 
state  Co'nunerce  Commission. 

(e)  "Equipment"  means  any  type  of 
new  or  rebuilt  standard  gauge  locmno- 
tive.  caboose,  or  general  service  railroad 
freiiht  car  the  use  of  which  is  not  limited 
to  any  specialized  purpose  by  particular 
equipment,  design,  or  other  features,  or 
any  other  type  of  car  designated  by  the 
Administrator  upon  a  written  finding 
that  such  designation  is  consistent  with 
the  purposes  of  the  Act.  Genezal  service 
railroad  freight  car  incliides  a  boxcar, 
gondola,  opentop  or  covered  hopper  car, 
and  flatisir. 

(f )  "Facimies"  means— 

(1)  Track,  roadbed,  and  related  struc- 
tiires,  induding  rail,  ties,  ballast,  other 
tiack  materials,  grading,  tunnds,  bridg¬ 
es,  trestles,  culverts,  elevated  structures, 
stations,  office  buildings  used  for  operat¬ 
ing  purposes  only,  repair  shcBs,  engine- 
houses,  and  puUic  improvements  used 
or  usable  for  ran  service  operations; 

(2)  Communication  and  power  tnms- 
mission  ss^stems,  including  electronic, 
microwave,  wteeless,  comimmication,  and 
automatic  data  processing  systems,  elec¬ 
trical  transmisslim  systems,  powerpkmts, 
power  transmission  systems,  poweii^nt 
machinery  and  equipment,  stmetures, 
and  facilities  for  tiie  transmission  of 
ciectrietty  for  use  by  railroads; 

<3)  Signals,  indnding  signals  and  in- 
terlockers; 

(4)  Terminal  or  yard  facilities.  Includ¬ 
ing  trafler-on-fiat-car  and  contalner-on- 
flatcar  terminals,  express  of  railroad  ter¬ 
minal  and  swit^iing  facilities,  and  serv¬ 
ices  to  exiness  companies  and  railroads 
and  their, shippers.  Including  ferries. 


tugs,  carfioate,  and  related  tfaoreside 
iacUkles  detigned  for  the  tran^ixirtatioa 
of  equipment  by  water;  or 

(5)  Shop  or  repair  facilities  or  any 
other  property  used  mr  capaUe  of  being 
used  in  rail  frdight  teansportation  serv¬ 
ices  or  in  connection  with  such  services 
or  for  originating,  terminating,  imiHrov- 
ing,  and  expediting  the  movement  of 
equipment. 

(g)  "FRA"  means  Federal  Railroad 
Administration. 

(h)  "Including"  means  induding  but 
not  limited  to. 

(i)  "Holder"  means  the  bbligee  or 
creditor  under  an  oldigation,  except  that 
when  a  bank  or  trust  company  is  acting 
as  agent  or  trustee  for  such  an  obligee  or 
creditor  pursuant  to  an  agreement  to 
which  the  obligor  is  a  part,  the  term  re¬ 
fers  to  such  bank  or  trust  company. 

(J)  "Obligation"  means  a  bond,  note, 
conditional  sale  agreement,  equipment 
trust  certificate,  security  agreement,  or 
other  obligation  Issued  or  granted  to  fi¬ 
nance  or  refinance  equhxnent  or  facil¬ 
ities  acquisition,  construction,  rehabilita¬ 
tion,  or  improvement. 

(k)  "Obligor"  means  the  debtor  under 
an  obligation,  including  the  original  ob¬ 
ligor  and  any  successor  or  assignee  of 
such  obligor  who  is  approved  hy  the  Ad¬ 
ministrator. 

Q)  "Project"  means  the  use  of  tiie  pro¬ 
ceeds  of  the  obligation  for  which  a  guar¬ 
antee  or  guarantee  commitment  is 
sought. 

(m)  "Railroad"  means  a  common  car- 
rio*  by  railroad  or  express  as  defined  in 
section  1(3)  of  Part  I  of  the  Interstate 
Commerce  Act  (49  XJSX;.  1(3)),  Includ¬ 
ing  the  National  Railroad  Passenger  Cor¬ 
poration  and  the  Alaska  Railroad. 

(n)  "Trustee"  means  the  teustee,  or 
trustees  if  m(»’e  than  one  trustee  has 
been  appointed,  of  an  apidicant  in  bank¬ 
ruptcy. 

§  260.5  EUgibiUty. 

Under  section  511  1^  Administrator 
may  guarantee  and  make  commitments 
to  guarantee  the  payment  of  the  prin¬ 
cipal  balance  of.  and  any  interest  on.  an 
obligation  of  any  applicant  prior  to,  on, 
or  after  the  date  of  executiem  or  the  date 
of  disbursement  of  such  obligaticm,  if  the 
proceeds  of  such  obUgation  shall  be  or 
have  been  used  to  acqiilre  or  to  rehabili¬ 
tate  and  Improve  faefiities  or  equipment. 

S  266.7  Fom  awd  eowtewt  •£  ■pplica* 
lion. 

(a)  Each  application  ^all  include.  In 
the  order  Indicated  and  identified  by  ap- 
plicaUe  section  numbers  and  letters  cor¬ 
responding  to  those  used  in  this  part,  the 
foUowing  Information: 

(l)  Full  and  correct  name  and  prin¬ 
cipal  business  address  of  the  an>llcant; 

(2)  Date  of  applicants  incosporatton, 
or  organization  if  not  a  corporation,  and 
name  of  the  government,  state  or  terri¬ 
tory  undOT  the  laws  of  which  ft  was  In¬ 
corporated  or  organized.  U  appUcant  is 
a  trustee,  the  name  and  addren  of  the 
reorganization  court  under  the  direetion 
of  which  applicant  Is  acting,  and  ihe 
dodeet  number  of  the  tmoceeding.  If  ap¬ 
plicant  is  A  partnership,  association,  or 
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other  form  of  organization  other  than  a 
corporation,  a  full  description  of  the  or> 
ganization  should  be  furnished; 

(3)  Name,  title,  and  address  of  the 
person  to  whom  correspondence  regard¬ 
ing  the  application  should  be  addressed; 

(4)  Certified  copy  of  proposed  or  ex¬ 
ecuted  obligation  agreement,  including 
any  related  agreements  or  other  docu¬ 
ments.  and  detailed  description  of  the 
obligation  and  of  the  series  or  issue  of 
which  the  obligation  is  a  part,  includ¬ 
ing — 

(i)  Total  amount  of  the  obligation; 

(ii)  Detailed  description  of  the  project 
and  its  piu*pose  or  purposes,  including — 

(A)  A  description  of  all  facilities  or 
equipment  and  the  physical  condition  of 
such  facilities  or  equipment  included  in 
or  directly  affected  by  the  proposed  proj¬ 
ect  and  a  description  of  the  project; 

(B)  Each  part  or  sub-part  into  which 
the  project  may  reasonably  be  divided, 
the  priority  and  schedule  of  expenditure 
for  each  part  or  sub-part; 

(C)  Estimated  timing  of  the  expendi¬ 
ture  of  the  proceeds  of  the  obligation; 
and 

(D)  Statement  of  whether  the  project 
involves  another  railroad  or  other  par¬ 
ticipant,  through  joint  execution,  coordi¬ 
nation,  or  otherwise;  if  so,  description  of 
the  relative  participation  of  applicant 
and  such  other  railroad  or  participant, 
including  statement  or  financing  ar¬ 
rangements  of  each  participant,  portion 
of  the  work  to  be  performed  by  each  par¬ 
ticipant,  and  contemplated  level  of  usage 
of  the  equipment  or  facility  of  each  par¬ 
ticipant  when  the  woric  is  completed, 
along  with  a  statement  by  a  responsible 
officer  or  official  of  the  other  railroad  or 
participant  that  the  Information  pro- 
vldcid  reflects  their  agreement  on  these 
matters; 

(ill)  Effective  date; 

(iv)  Schedule  for  repayment  of  prin¬ 
cipal; 

(v)  Description  of  the  interest  in  fa¬ 
cilities  or  equipment  to  be  financed  of* 
refinanced  by  the  obligation  for  which 
a  guarantee  is  sought  that  would  be 
pledged  to  the  Administrator,  and  ap¬ 
plicant’s  opinion  of  the  value  of  this  se¬ 
curity  interest  and  the  basis  for  such 
opinion;  and 

(vl)  Where  the  obligation  for  which  a 
guarantee  is  sought  Is  outstanding, 
actual  effective  rate  of  Interest;  or  where 
the  applicant  has  discussed  with  a  po¬ 
tential  holder  the  terms  of  an  obliga¬ 
tion  to  be  issued,  the  proposed  effective 
rate  of  Interest; 

(5)  Statement,  in  siunmary  form, 
showing  financial  obligations  to  or  claims 
against  the  United  States  or  obligations 
for  which  the  United  States  is  guarantor, 
if  any,  by  applicant  or  any  affiliated  cor¬ 
porate  entity  of  the  applicant  or  the 
applicant’s  parent  as  of  the  date  of  the 
application,  including: 

(i)  Status  of  any  claims  imder  litiga¬ 
tion;  and 

(li)  Any  other  debits  or  credits  exist¬ 
ing  between  the  applicant  and  the 
United  States,  showing  the  department 
or  agency  involved  in  such  loans,  claims 
and  other  debts; 

(6)  An  anlysls  that  Includes: 


(i)  Statement,  together  with  sup¬ 
porting  evidence  Including  copies  of  aU 
market  analyses  and  studies  that  have 
been  performed  to  determine  present  and 
future  demand  of  rail  services,  that  the 
financing  Is  justified  by  present  and  fu¬ 
ture  demand  for  ran  services,  will  meet 
existing  needs  for  such  services,  and  will 
provide  shippers  with  Improved  service; 

(ii)  Description  of  the  impact  of  the 
financing  upon  the  projected  traffic  to 
be  originated,  terminated,  or  carried  by 
the  obligor  for  at  least  the  five  years  im¬ 
mediately  following  completion  of  the 
project;  and 

(ill)  Description  of  any  other  benefit 
which  woidd  accrue  to  the  applicant  from 
the  proceeds  of  the  obligation; 

(7)  Statement,  together  with  support¬ 
ing  evidence,  that  the  facilities  or  equip¬ 
ment  being  acquired,  rehabilitated  or 
Improved  will  be  efficiently  and  econom¬ 
ically  utilized,  Including: 

(i>  Estimated  rate  of  return  on  the 
project  calculated  in  accordance  with  the 
applicant’s  internal,  corporate  method¬ 
ology,  and  where  practicable,  by  deter¬ 
mining  the  discoimt  rate  for  which  the 
present  value  of  the  stream  of  annual 
benefits  associated  with  and  over  the 
life  of  the  project  equals  the  present 
value  of  the  stream  of  annual  costs  asso¬ 
ciated  with  and  over  the  life  of  the 
project.  The  detailed  stream  of  annual 
project  costs  (including  any  increase  in 
labor  costs,  that  will  result  from  the  labor 
protection  arrangements  required  by  sec¬ 
tion  516  of  the  Act)  and  annual  project 
benefits  used  to  calculate  the  rate  of 
return,  and  a  statement  of  the  assump¬ 
tions  and  bases  for  calculations  behind 
each  of  the  items  of  the  detailed  streams 
must  be  provided.  At  such  time  as  FRA 
develops  general  guidelines  and  later  a 
standard  methodology  for  computing 
rate  of  return,  FRA  will  recalculate  the 
resulting  discount  rate  in^  accordance 
with  the  guidelines  or  the  standard 
methodology  (if  available)  and  will  make 
the  guidelines  or  standard  methodology 
available  to  potential  applicants  for  use 
in  subsequent  applications  under  this 
part; 

(ii)  Explanation  of  the  manner  in 
which  the  project  will  increase  the  eco¬ 
nomical  and  efficient  utilization  of 
equipment  and  facilities;  and 

(ill)  Documentation  of  any  other  im¬ 
provements  in  service  as  a  result  of  the 
project,  including  service  reliability  be¬ 
tween  origin  and  destination  point  pairs 
and  reduction  in  time  from  load  to  load 
car  cycle  by  car  type; 

(8)  Statement,  together  with  support¬ 
ing  evidence,  that  the  transaction  will 
improve  the  ability  of  any  affected  rail¬ 
road  to  transport  passengers  or  freight; 

(9)  Statement  of  applicant’s  main¬ 
tenance  program  for  its  entire  rail  sys¬ 
tem  and  planned  maintenance  program 
for  the  equipment  or  facilities  financed 
by  the  proceeds  of  the  obligation; 

(10)  Certified  statement  that  appli¬ 
cant  will  pay  the  Administrator  what¬ 
ever  investigation  fees  the  Administra¬ 
tor  assesses  with  respect  to  investiga¬ 
tion  of  the  application,  appraisal  of  the 
value  of  the  equipment  or  facilities  in¬ 


volved,  and  any  necessary  determina¬ 
tions  or  findings,  up  to  a  ceiling  of  one- 
half  of  one  percent  of  the  obligation  for 
which  a  guarantee  is  sought; 

(11)  With  respect  to  each  existing 
holder  or  propos^  prospective  holder, 
a  statement  as  to: 

(i)  Full  and  correct  name  and  princi¬ 
pal  business  address; 

(ii)  Reference  to  applicable  provi¬ 
sions  of  law  and  the  charter  or  other 
governing  instruments  conferring  au¬ 
thority  on  the  holder  to  accept  the  ob¬ 
ligation; 

(iii)  Brief  statement  of  the  circiun- 
stances  and  negotiations  leading  to  the 
agreement  by  the  holder  to  take  the 
proposed  obligation; 

(iv)  Brief  statement  of  the  nature 
and  extent  of  any  affiliation  or  busi¬ 
ness  relationship  between  the  existing 
or  prospective  holder  and  any  of  its  di¬ 
rectors,  partners,  or  principal  executive 
officers,  on  the  one  hand,  and,  on  the 
other,  the  applicant  and  any  of  its  di¬ 
rectors,  partners,  or  principal  executive 
officers,  or  any  person  or  persons  whose 
name  is  required  to  be  furnished  under 
paragraph  (a)  (11)  (v)  of  this  section; 
and 

(v)  Full  and  complete  statement  of 
all  sums  to  be  given  by  the  holder  in 
'connection  with  the  proposed  obliga¬ 
tion  including: 

(A)  Name  and  address  of  each  per¬ 
son  to  whom  the  payment  has  been  made 
or  will  be  made  and  natiure  of  any  affili¬ 
ation,  association,  or  prior  bminess  re¬ 
lationship  between  any  person  named 
in  this  paragraph  and  the  holder  or  any 
of  its  directors,  partners,  or  officers; 

(B)  Amount  of  the  cash  payment,  or 
the  nature  and  value  of  other  consid¬ 
eration;  and 

(C)  Any  condition  upon  the  obliga¬ 
tion  of  the  obligee  to  make  such  pay¬ 
ment; 

(12)  Detailed  statement  as  to  whether 
the  project  will,  directly  or  indirectly, 
cause  a  major  chtmge  in  land  use  or  a 
major  change  in  the  intensity  of  railroad 
related  activities  on  existing  corridors 
or  at  other  locations,  and,  if  so,  an  assess¬ 
ment  of  the  impact  of  such  use  on  the 
environment,  including — 

(i)  Description  of  the  environment  in 
the  area  of  the  project  before  ccnnmence- 
ment  of  the  project,  together  with  state¬ 
ment  of  other  Federal  activities  in  the 
area  which  are  known  or  should  be 
known  to  the  applicant; 

(ii)  Statement  of  population  and 
growth  characteristics  of  the  area  and 
any  popiilatlon  afid  growth  assumptions 
made  by  applicant  in  planning  the  proj¬ 
ect.  Such  statement  should  use  the  rates 
of  growth  in  the  projection  compiled  for 
the  Water  Resomces  Coimcil  by  the 
Bureau  of  Econmnic  Analysis  of  the  De¬ 
partment  (ff  Commerce  and  the  Eco¬ 
nomic  Research  Service  of  the  Depart¬ 
ment  of  Agriculture; 

(iii)  Statement  of  the  relationship  of 
the  project  to  proposed  land  use  plans, 
policies,  and  controls  of  affected  com¬ 
munities.  Where  such  project  is  incon¬ 
sistent  with  any  such  plans,  policies,  or 
controls,  the  statement  should  describe 
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and  exiidain  the  reasons  for  such  incon¬ 
sistency  In  detail; 

(iv)  Statement  of  the  posithre  and 
negative  efFecte  of  the  project  on  the 
environment,  including  effects  on  air  and 
water,  soil  quality,  and  noise  level; 

(V)  Statement  of  the  relationship  to 
any  applicable  Air  Quality  Implementa¬ 
tion  Plan  under  the  Clean  Air  Act  (42 
u  se.  1857) ; 

(Vi)  Description  of  any  alternatives  to 
the  project  that  have  been  considered 
with  respect  to  impact  on  the  environ¬ 
ment; 

<vii)  Discussion  of  problems  and  objec¬ 
tions  raised  by  other  Federal,  State  or 
local  agencies,  and  citizens  with  respect 
to  impact  of  the  project  on  the  environ¬ 
ment; 

(viii)  Statement  of  the  relationship 
between  local  short-term  uses  of  the  en¬ 
vironment  by  the  project  and  the  long¬ 
term  effects  on  the  environment;  and 

(ix)  Statement  (ff  any  IrreversiUe  or 
Irretrievable  commitments  of  natural 
resources,  including  impact  on  public 
parks,  recreational  areas,  wildlife  re¬ 
fuges,  historic  sites,  and  similar  areas 
referenced  in  section  4(f)  of  the  De¬ 
partment  of  Transportation  Act; 

(13)  Statement  of  the  status  of  nego¬ 
tiations  between  tqjplicant  and  repre¬ 
sentatives  of  its  employees  of  local  pro¬ 
tection  agreements  required  by  section 
516  of  the  Act;  and 

(14)  Any  other  information  which  the 
Administrator  may  deem  necessary  con¬ 
cerning  an  aiH)lication  filed  under  this 
part. 

(b)  When  applicant  is  a  trustee,  the 
application  shall  provide  all  of  the  infor¬ 
mation  required  In  paragraph  (a)  of 
this  section,  and  in  addition  shall  provide 
a  full  and  complete  statement,  t^ether 
with  supporting  evidence,  demonstrating 
that  applicant  can  reasonably  be  ex¬ 
pected  to  become  self-sustaining  witi^ 
a  reasonable  period  of  time. 

£  260.9  Required  ejdiibits. 

niere  shall  be  filed  with  and  made  a 
part  of  each  aptdication  and  copy  there¬ 
of  the  following  exhmits.  except  that  ex¬ 
hibits  filed  with  the  Administrator  pur¬ 
suant  to  some  other  statutoxy  provision 
or  regulation  which  are  in  the  same  for¬ 
mat  as  the  following  exhibUs  may  be  in¬ 
corporated  in  and  made  part  of  the  ap¬ 
plication  filed  under  this  part  by  refer¬ 
ence.  While  the  application  is  pending, 
when  actual  data  become  avallaUe  in 
Idaceof  the  estimated  or  forecasted  data 
required  in  the  exhibits  under  this  Part, 
such  actual  data  must  be  reported 
promptlF  to  the  Administrate*  In  the 
form  required  in  the  appropriate  exdiiblt. 

(a)  EaMbit  A.  (1)  Copies  of  resohiUons 
af  stoekhoJders  or  the  board  of  directors, 
ar  duly  authorized  committee  thereof, 
authenticated  by  «  proper  oCBoer  of  ap¬ 
plicant^  designating  by  name  and  for  that 
purpose  the  executive  officer  by  whom 
the  application  is  signed,  verified,  and 
filed  on  behaff  of  the  appUcant; 

(2)  If  appHeant  Is  iK>t  a  corporation, 
dncnramtaiy  evklenoe  ihoving  autbert- 
aatlox  at  the  abUgaMon  and  de^pattlon 
of  the  hidiTldual  signing,  verifying,  and 


filing  ihe  application  on  behalf  of  the  ap- 
Xdicant; 

(8)  If  apidlcBxit  Is  a  trustee,  certified 
copy  of  the  order  of  the  court  having  ju- 
rls(!tetlon  authorizing  the  filing  of  the 
apidication;  and 

(4)  If  applicant  is  a  state  or  local  public 
body  or  agency  thereof,  copy  of  resolu¬ 
tion  of  the  appropriate  body  together 
with  a  copy  of  the  applicable  laws  and 
regulations  permitting  applicant  to  In- 
ciur  such  obligation. 

All  documents  required  to  be  submitted 
in  this  exhibit  shall  be  certified  by  the 
appropriate  official  of  applicant. 

(b)  Exhibit  B.  Opinion  of  counsel  that 
he  is  familiar  with  the  corporate  or  other 
organizational  powers  of  the  applicant 
and  that  the  applicant  is  authorized  to 
make  the  implication.  Such  opinion  shall 
also  cover  applicant’s  authority  to  incur 
the  Obligation  and  to  enter  into  an  agree¬ 
ment  with  the  Administrator  for  the  com¬ 
mitment  to  guarantee  or  the  guarantee  of 
such  obligation.  If  the  diarter,  articles  of 
incorporation,  or  by-laws  do  not  permit 
the  issuance  of  the  proposed  obligation, 
the  opinion  shall  so  state  and  shidl  list 
the  actions  necessary  to  obtain  author¬ 
ization  for  such  issuance.  Any  amend¬ 
ments  to  tile  <marter,  articles  of  incor¬ 
poration.  or  by-laws,  and  all  resolutkms 
of  the  board  of  directors,  executive  com¬ 
mittee  of  the  board  of  dilators,  or  stock¬ 
holders,  that  will  be  required  for  issuance 
the  obligation  shall  be  provided  to- the 
Administrator  as  soon  as  they  are  avail¬ 
able. 

(c)  Exhibit  C.  Map  of  applicant’s  ex- 
istijsg  railroad  with  location  of  project 
indicated.  If  appropriate. 

<d)  Exhibit  D.  Statement  showing  to 
the  latest  available  date  but  In  any  event 
to  a  date  no  less  recent  than  the  end  of 
the  third  month  preceding  the  date  of 
filing  of  the  appUcation: 

(D  Maximum  number  of  locomotive 
units  -out  of  service  during  eadi  quarter 
due  to  business  cimditions;  maximum 
number  of  such  units  out  of  service  dtir- 
ing  each  quarter  due  to  mechanical  de¬ 
fects;  and  ratio  of  each  to  totel  owner¬ 
ship  quarterly  for  each  of  the  last  three 
calendar  years  but  not  earlier  than  the 
quarter  ending  June,  1974.  and  the  cur¬ 
rent  calendar  year  ;  and 

(2)  Maximum  number  of  general  serv¬ 
ice  freight  cars  out  of  service  during  each 
quarter  due  to  business  conditions; 
maximum  number  of  such  cars  out  of 
service  during  each  quarter  due  to 
mechanical  defects;  and  ratio  of  each  to 
total  munber  of  general  service  frdght 
cars  owned  by  anfiicant  quarterly  for 
each  of  the  last  three  calendar  years  but 
not  earlier  than  the  quarter , ending  June, 
1974,  and  the  current  calendar  year. 

(e>  ExMbtt  B.  A  copy  of  applicant’s 
genend  baiance  sheet  as  of  a  date  no  less 
recent  than  the  end  of  tire  third  month 
preceding  the  date  of  filing  of  the  appli¬ 
cation,  in  account  form  and  detail  as 
required  in  schedule  200  of  the  Commis¬ 
sion’s  aimual  report  R-1  or  R-2.  as 
appropriate,  together  with  the  following 
schetMes  (vdMre  changes  In  acesounts 
from  tile  end  oi  the  prior  year  to  date  of 
the  application  have  not  been  significant. 


copies  of  the  appropriate  schedules  In 
the  prior  year’s  R-1  or  R-2  with  mar¬ 
ginal  notations  listing  the  changes  may 
be  submitted) : 

(1)  Particulars  of  account  704,  Loans 
and  Notes  Receivable,  in  form  and  detail 
as  required  in  schedule  201  of  armual  re¬ 
port  R-1  for  the  Class  I  railroads,  and  in 
similar  form  for  the  Class  n  railroads 
except  that  for  Class  n  railroads  loans 
and  notes  receivable  that  are  each  less 
than  $25,000  may  be  combined  Into  a 
single  amount; 

(2)  Particulars  of  investments  in  affil¬ 
iated  companies  and  other  investments 
in  form  and  detail  required  in  schedules 
205  and  206  of  armual  report  R-1,  or 
schedules  1001  and  1002  of  annual  report 
R-2,  as  aimropriate; 

(3)  Particulars  of  balances  in  accounts 
741,  Other  Assets,  and  743,  Other  Defer¬ 
red  Charges,  in  form  and  detail  required 
in  schedule  216  of  annual  report  R-1  or 
schedule  1703  of  armual  report  R-2,  as 
appropriate; 

(4)  Particulars  of  loans  and  notes  pay¬ 
able  in  form  and  detail  required  in  sched¬ 
ule  223  of  armual  report  R-l,  or  schedule 
1701  of  armual  rep<^  R-2,  as  appropri¬ 
ate,  as  wen  as  informaticxi  as  to  bank 
loans.  Including  the  name  of  the  bank, 
date  and  amount  of  the  orighial  loan, 
current  balance,  maturities,  rate  of 
interest,  and  security,  if  miy; 

(5)  Particulars  of  Icmg-term  debt  in 
form  and  detail  required  In  schedules  218 
and  219  of  armual  r^xu't  R-1  or  sched- 
utes  670,  695, 901, 902  and  1702  of  annual 
report  R-2,  as  aptmopriate,  together  with 
a  brief  statement  concerning  each 
mortgage,  pledge,  and  other  lien,  indicat¬ 
ing  the  property  or  securities  encum¬ 
bered,  the  morti^ge  Umit  per  mile,  if  any, 
and  particulars  as  to  priority; 

(6)  Particulars  of  baiance  in  account 
784,  Other  Deferred  Credits,  in  form  and 
detail  required  in  schedule  225  alt  an¬ 
nual  report  R-1  or  schedule  1704  of  an¬ 
nual  report  R-2,  as  approprli^;  and 

(7)  Particulars'  as  to  capital  sto(^  in 
form  and  d^U  required  in  schedules 
228,  229,  and  230  Of  armual  report  R-1 
or  sctaedule  690  in  armual  report  as 
appropriate. 

(1)  Exhibit  F.  A  spread  sheet  showing 
comparative  income  statements  data  for 
ea^  month  of  the  year  In  which  the 
application  is  filed  in  account  form 
similar  to  thiti  required  in  cefionm  <a)  of 
schedule  800  annual  report  R-1  or 
R-2  as  appropriate.  For  these  sMnths 
preceding  and  ending  upon  the  date  of 
the  balance  sheet  presented  in  Exhibit  I. 
the  Income  statement  data  be  re¬ 
ported  on  an  actual  basis  and  so  imted. 
For  tiioae  months  between  the  da^  of 
the  balsnce  sheet  and  the  filing  cd  the 
awlteatian.  tiie  inoome  statement  data 
shall  be  reported  <m  an  estimated  basts 
and  so  noted.  For  ttiose  months  between 
the  date  of  the  application  and  the  end 
of  the  year,  the  iimome  statemeat  data 
shall  be  presented  on  a  forec  listed  basts 
and  so  noted. 

(g)  6.  A  spread  ^reet  showing 

forecasted  Inoome  statement  data  for 
each  of  the  four  years  subsequeBt  to  the 
year  In  which  the  imidicMtion  ti  filed 
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both  before  and  after  giving  effect  to  the 
proceeds  of  the  assistance  requested  in 
the  application,  in  accoimt  form  and  de> 
tail  similar  to  that  required  in  column 
(a)  of  schedule  300  of  annual  r^rt  R-1 
or  R-2,  as  appropriate,  together  with  a 
statement  setting  forth  the  bases  for 
such  forecasts. 

(h)  Exhibit  H.  A  spread  sheet  showing 
changes  in  financial  position  for  the  year 
in  which  the  application  is  filed  in  ac¬ 
count  form  and  detail  as  required  in 
schedule  309  of  annual  report  R-1  or 
R-2  as  appropriate  as  follows: 

(1)  For  that  period  ending  on  the 
date  of  the  balance  sheet  in  Exhibit  EL 
based  upon  actual  data;  and 

(2)  For  that  period  from  the  balance 
sheet  date  to  the  end  of  the  year,  based 
upon  estimated  and  forecasted  data. 

(i)  Exhibit  /.  A  spread  sheet  showing 
forecasted  changes  in  financial  position 
for  each  of  the  four  calendar  years  fol¬ 
lowing  the  filing  of  the  application, 
both  before  and  after  giving  effect  to 
any  fimds  requested  in  the  applicatioQ 
and  including  a  statement  showing  the 
bases  for  such  estimates,  in  account  form 
and  detail  as  required  in  schedule  309  of 
the  annual  report  R-1  for  Class  I  rail¬ 
roads  and  in  similar  form  and  detail  for 
Class  n  railroads. 

(j)  Exhibit  J.  With  respect  to  equip¬ 
ment  proposed  to  be  rehabilitated,  im¬ 
proved,  maintained,  or  acquired  in  the 
application,  a  statement  indicating  num¬ 
ber  of  units  and  in-service  or  out-of¬ 
service  status  and,  as  appropriate: 

(1)  For  locomotives,  service  type,  age, 
size,  horsepower,  name  of  builder,  de¬ 
scription  of  work,  and  unit  cost  of  pro¬ 
posed  work;  and 

(2)  For  freight  cars  or  Intermodal 
equipment.  Information  as  to  service 
type  (box,  gondola,  fiat,  etc.) ,  age.  capac¬ 
ity,  description  of  woik,  and  unit  costs 
of  proposed  work. 

Such  statement  shall  show  the  total  cost 
of  the  project,  types  and  quantities  of 
work  items,  unit  cost  of  eacji  Item,  and 
distribution  of  such  cost  by  primary  ac¬ 
counts  of  the  Commission’s  Uniform  Sys¬ 
tem  of  Accounts  separated  where  ap¬ 
plicable  between  material,  labor,  and 
other;  the  ownership  of  all  equipment 
which  is  the  subject  of  the  project;  and 
the  dates  on  which  work  is  to  be  com¬ 
menced  or  completed.  Direct  labor,  su- 
f>ervision,  material  costs,  conting^cles, 
and  any  applicable  overhead  expenses 
that  are  Included  in  the  total  cost  of  the 
project  should  be  shown  separately  and 
identified. 

(k)  Exhibit  K.  With  respect  to  the 
maintenance,  rehabilitation,  improve¬ 
ment,  acquisition,  or  construction  of 
facilities  proposed  in  the  application,  a 
statement  showing,  as  appropriate: 

(l)  Track  Class,  as  defined  by  the  ERA 
Track  Safety  Standards  in  Part  213  of 
this  chapter,  and  maximum  allowable 
speed  imder  which  each  line  on  which 
maintenance,  rehabilitation,  improve¬ 
ment,  acquisition  or  construction  is  pro¬ 
posed  has  been  and  is  being  operated  and 
the  reasons  therefor,  the  track  class, 
maximum  allowable  speed,  and  signal  re¬ 


quirements  necessary  in  the  Judgm^t 
of  the  railroad  to  provide  safe,  rellaUe 
and  competitive  rail  services  over  such 
lines,  and  the  highest  track  class  and 
mATitmim  allowable  speed  at  which  each 
such  line  will  be  designated  when  the 
proposed  project  is  completed; 

(2)  Dates  on  which  proj^  Is  pro¬ 
posed  to  be  commenced  and  completed; 
and  dates  on  which  any  part  or  sub-part 
into  which  the  project  may  reasonably 
be  divided  is  proposed  to  be  commenced 
and  completed; 

(3)  Types  and  quantities  of  work 
items,  unit  cost  of  each  item,  cost  of 
project  in  total  and  by  parts  or  sub-parts 
into  which  the  project  may  be  reasonably 
divided,  and  distribution  of  such  costs 
by  primary  accoimts  of  the  Commission’s 
Uniform  System  of  Accounts,  separated 
where  applicable  between  material,  labor 
and  other.  Diyect  labor,  supervision,  ma¬ 
terial  costs,  contingencies,  and  any  ap¬ 
plicable  overhead  expenses  that  are  in¬ 
cluded  in  the  costs  of  the  project  should 
be  shown  separately  and  identified. 

(1)  Exhibit  L.  A  draft  notice  of  filing, 
to  be  published  by  the  Administrator  in 
the  Federal  Register,  which  shall  con¬ 
tain  a  brief  summary  of  the  project(s) 
proposed  to  be  fimded,  including  as 
applicable; 

(1)  The  name  and  address  of  appli¬ 
cant; 

(2)  A  brief  description  of  the  proj- 
ect(s)  proposed  to  be  funded,  the  total 
cost  of  such  project(s) ,  and  the  amount 
of  Federal  financial  assistance  sought; 

(3)  A  brief  description  of  the  facili¬ 
ties  or  equipment  to  be  acquired,  rrfia- 
billtated  or  Improved,  including  where 
appropriate,  city  or  county  and  state  lo¬ 
cation,  termini,  and  approximate  dis¬ 
tance  in  miles; 

(4)  The  justification  for  the  proj* 
ect(s) ;  and 

(5)  A  final  paragraph  which  shall 
read  as  follows: 

Interested  persons  may  submit  written 
comments  on  tiie  application  to  the  Associ¬ 
ate  Administrator  for  '  Federal  Aaelstanee, 
Federal  Railroad  Administration,  4(X>  Seventh 
Street,  S.W..  Washington,  D.C.  20690,  not 
later  than  30  days  after  the  date  on  which 
this  notice  is  published  In  the  Feoebal  Beo- 
isTEE.  Such  submission  shall  Indicate  the 
docket  number  shown  on  this  notice  and 
state  whether  the  commenter  supports  or 
opposes  the  application  and  the  reasons 
therefor. 

The  comments  will  be  taken  into  consid¬ 
eration  by  the  Federal  Railroad  Admlnlstra-- 
tion  In  evaluating  the  application.  However, 
formal  acknowledgment  of  the  comments 
will  not  be  pmvlded. 


the  railroad  or  other  person  may  request 
a  meeting  with  the  Associate  Administra¬ 
tor  for  Federal  Assistance  of  the  ERA  to 
discuss  those  plans.  Upon  receipt  of  such 
request,  the  Associate  Administrator  will 
promptly  schedule  a  meeting  at  which 
the  railroad  ra:  othar  person  wlU  present 
to  representatives  of  the  ERA  the  pro¬ 
posed  project  and  discuss  with  them  In¬ 
formation  which  must  be  submitted  In 
the  application  and  the  type  of  terms  and 
conditions  and  financing  documents  that 
will  be  utilized  in  connection  with  finan¬ 
cial  assistance  provided  under  section 
511.  Applicants  are  not  required  to  pre¬ 
pare  a  draft  ai^llcation  or  other  special 
Information  for  the  preappliction  ccm- 
ference;  however,  applicants  should  be 
prepared  to  discuss  information  which 
management  has  used  in  making  its  ini¬ 
tial  decision  to  seek  assistance. 

(b)  The  following  procedure  shall 
govern  the  execution  and  filing  of  the 
application: 

(1)  Ihe  original  application  shall  bear 
the  date  of  execution,  be  signed  with  ink 
by  or  on  behalf  of  the  applicant,  and 
shall  bear  the  corporate  s^  in  the  case 
of  an  applicant  which  is  a  corporation. 
Execution  shall  be  by  all  partners  if  a 
partnership,  unless  satisfactory  evidence 
is  furnished  of  the  authority  of  a  part¬ 
ner  to  bind  the  partnoshlp,  or  if  a  cor¬ 
poration,  an  association  or  other  similar 
form  of  organization,  by  its  president  or 
other  executive  ofOcer  having  knowledge 
of  the  matters  therein  set  forth.  Persons 
signing  the  iqipUcatlon  on  behalf  of  the 
applicant  shall  also  sign  a  certificate  in 
form  as  follows: 

_ certifies  that  he  is  the 

(Name  of  official) 

_ of  the _ ; 

(Title  of  official)  (Name  of  applicant) 

that  he  is  authorized  on  the  part  of  the  ap¬ 
plicant  to  sign  and  file  vrlth  the  Adminis¬ 
trator  this  application  and  exhibits  attached 
thMetoc  that  ttie  consent  of  aU  parties  whose 
consent  Is  required,  by  law  or  by  binding 
commitment  of  the  applicant,  in  order  to 
make  this  application  hSs  been  given;  that 
he  has  carefully  examined  all  of  the  state¬ 
ments  contained  In  such  application  and  the 
exhibits  attached  thereto  and  made  a 
part  thereof  relating  to  the  aforesaid 

_ _ ;  that 

(Name  of  iq>plicant) 

he  has  knowledge  of  the  matters  set  forth 
therein  and  that  an  such  statements  made 
and  matters  set  forth  therein  are  true  and 
correct  to  the  best  of  his  knowledge.  Infor¬ 
mation,  and  belief. 


(Name  of  official) 


(Date) 


Note. — ^The  account  forms  referred  to  in 
the  exhibits  are  those  of  the  Ck>mml38lon's 
Uniform  System  of  Accounts  for  Railroad 
Companies  in  use  on  October  1,  1976.  How¬ 
ever.  the  information  required  in  any  of  the 
exhibits  shaU  give  effect  to  any  modification 
ot  the  Commission’s  Uniform  System  of  Ac¬ 
counts  for  Railroad  Companies  in  effect  on 
the  date  of  filing  the  ai^lication. 

§  260.11  Preapplication  and  application 
procedure. 

(a)  When  a  railroad  or  any  other  per¬ 
son  has  developed  plans  for  a  project  for 
which  It  may  wl^  to  seek  assistance 
under  this  part,  a  responsible  official  of 


(2)  There  shall  be  maCde  a  part  of  the 
original  application  the  following  cer¬ 
tificate  by  the  Chief  Financial  Officer  or 
equivalent  officer  of  the  applicant: 


certifies  that  he  is 


(Name  of  officer) 


of 


(Title  of  officer) 

_ ;  that  he 

(Name  of  applicant) 

has  supervision  over  nie  books  of  accounts 
and  other  financial  records  of  the  affected 
applicant  and  has  control  over  the  maxmer  in 
which  they  are  kept;  that  such  accounts  are 
maintained  In  good  faith  in  accordance  with 
the  effective  accounting  and  other  orders  of 
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the  Interstate  Commerce  Commission;  that 
such  accounts  are  adequate  to  assure  that 
proceeds  from  the  financing  being  requested 
will  be  xised  soMy  and  q>eclfici^7  for  the 
purposes  authorized;  that  he  has  examined 
the  financial  statements  and  supporting 
schedules  included  in  this  application  and 
to  the  best  of  his  knowledge  and  belief  those 
statements  accurately  refiect  the  accounts  as 
stated  in  the  books  of  account;  and  that, 
other  the  matters  set  forth  in  the  ex¬ 
ceptions  attached  to  such  statements,  those 
financial  statements  and  supporting  scbed- 
\iles  represent  a  true  and  complete  state¬ 
ment  of  the  financial  position  of  the  appli¬ 
cant  and  that  there  are  no  imdisclosed  as¬ 
sets.  liabilities,  commitments  to  purchase 
property  or  secxulties,  other  commitments, 
litigation  in  the  courts,  contingent  rental 
agreements,  or  other  contingent  transactions 
which  might  materially  affect  the  financial 
position  of  the  applicant. 


(Name  of  official) 


(Date) 

(3)  The  original  application  and  sup¬ 
porting  papers,  and  ten  copies  thereof 
for  the  use  of  the  Administrator,  shall  be 
filed  with  the  Associate  Administrator  for 
Federal  Assistance  of  the  Federal  Rail¬ 
road  Administration,  400  Seventh  Street. 
8W.,  Washington,  D.C.  20590.  Each  copy 
shall  bear  the  dates  and  signatures  that 
appear  in  the  original  and  shall  be  com- 
p^  in  itself,  but  the  signatures  in  the 
copies  may  be  stamped  or  typed. 

§  260.13  General  instructions. 

(a)  After  a  c(»nplete  application  and 
supporting  exhibits  have  been  filed  with 
the  Administrator,  together  with  any 
other  information  the  Administrator 
may  request,  the  Administrator  will — 

(1)  Place  a  notice  of  the  filing  of  such 
application  in  the  Federal  Register  and 
afford  interested  persons  an  opportunity 
to  submit  comments  on  such  application; 
and 

(2)  Make  a  determination  of  the  value 
of  the  facilities  or  equipment  to  be  fi¬ 
nanced  by  the  obligation,  as  required  by 
section  511(c)  of  the  Act. 

(b)  The  Administrator  will  charge  an 
applicant  for  expenses  incurred  in  in¬ 
vestigating  an  {q;>plication.  including  ap¬ 
praisal  of  equipment  or  facilities  to  be 
secured  and  making  the  necessary  deto*- 
mlnations  and  findings.  Such  charges  will 
be  assessed  and  collected  as  expenses  are 
Incurred  daring  the  period  in  which  the 
application  is  being  reviewed. 

(c)  If  the  Administrator  determines 
that  an  application  is  ^igible  for  a  guar¬ 
antee  or  guarantee  commitment,  the  fol¬ 
lowing  documoits  must  be  deposited  with 
the  Administrator  before  the  transaction 
is  closed: 

(1)  Certified  copies  of  resolutions  of 
the  board  of  dire<^rs  and,  where  nec¬ 
essary,  of  the  executive  committee  of  the 
bocud  of  directors  and  the  stockhcdders, 
and  certified  copies  of  the  minutes  of  the 
meetings  at  whiqh  those  resolutions 
were  a^pted,  and  any  necessary  amend- 
moits  to  the  charter,  articles  of  Incor- 
porati(Mi,  or  by-laws,  authorizing  the  ob¬ 
ligation  in  conformity  with  such  terms 
as  may  be  prescribed  by  the  Administra¬ 
tor,  and  authorizing  the  designated  ot- 
ficers  to  receive,  and  give  a  receipt  for. 


the  proceeds  from  the  obligation  and  to 
rater  into  the  agreement  for  guarantee 
of  the  obligation; 

(2)  Certified  statement  that  iqipll- 
cant  win  comply  with  the  mcdntenance 
of  facilities  standards  set  forth  in  sub¬ 
part  B  of  this  part; 

(3)  Certifi^  statement  by  the  appli¬ 
cant  that,  if  a  guarantee  or  craunitment 
to  guarantee  an  obligation  is  approved, 
granted  or  extended,  as  Irag  as  any  prin¬ 
cipal  (m:  interest  is  owing  on  such  obliga¬ 
tion: 

(i)  There  will  be  no  increase  in  dis¬ 
cretionary  dividend  payments  by  the 
applicant  over  the  average  ratio  which 
such  payments  bore  to  the  earnings  of 
the  applicant  for  the  applicable  fiscal 
period  during  the  five  years  preceding 
such  proposed  increase,  without  prior 
written  approval  of  the  Administrator; 

(ii)  The  applicant  will  not  use  assets 
or  revenues  (other  than  cash)  related 
to  or  derived  from  railroad  operations 
in  non-railroad  enterprises,  without  prior 
written  approval  from  the  Administra¬ 
tor;  and 

(iii)  The  applicant  will  take  all  rea¬ 
sonable  and  practicable  steps  possible, 
in  accordance  with  such  guidelines  as 
may  be  established  by  the  Administrator 
in  the  guarantee  agreement,  to  improve 
the  equitable  distribution  and  eflScient 
and  expeditious  use  of  all  equipment  and 
facilities  in  order  to  improve  rail  serv¬ 
ice;  and 

(4)  Certified  statement  by  the  appli¬ 
cant  that  it  has  complied  with  the  pro¬ 
visions  of  sectiras  516  and  905  of  the 
Act  dealing  respectively  with  employee 
protection  and  nondiscrimination. 

(d)  If  a  guarantee  or  commitment  to 
guarantee  is  extended,  the  Administrator 
will  enter  into  an  agreement  with  tiie 
applicant.  That  agreement  shall  contain 
the  terms  and  conditions  the  Adminis¬ 
trator  deems  appropriate  to  carry  out 
the  purposes  of  section  511  and  to  secure 
adequately  the  interests  of  the  United 
States,  including  a  maintenance  schedule 
for  the  equipment  or  facilities  financed 
by  the  guaranteed  obligation.  The  agree¬ 
ment  will  require  that  the  proceeds  of 
the  obligation  be  placed  in  and  disbursed 
from  an  account  separate  from  other 
funds  of  the  recipient.  The  Administrator 
will  also  assess  and  collect  from  the  ob¬ 
ligor  an  annual  premiiim  charge  which 
will  not  exceed  one  percent  of  the  prin¬ 
cipal  balance  outstanding  at  the  time 
the  payment  is  due.  Such  charge  will  be 
payable  when  the  guarantee  is  made  and 
annually  thereafter. 

§  260.15  Record,  audit,  and  examina¬ 
tion. 

(a)  Each  recipient  of  financial  assist¬ 
ance  under  this  part,  whether  in  the 
form  of  guarantee  of  Obligations,  con¬ 
tracts,  subcontracts,  or  other  arrange¬ 
ments.  shall  keep  such  records  as  the 
Administrator  and  the  Comptroller  Gen¬ 
eral  of  the  United  States  shidl  prescribe, 
including  records  which  fully  disclose 
the  amount  and  disposition  by  such  re¬ 
cipient  of  the  proceeds  of  such  assistance, 
the  total  cost  of  the  project  in  connection 
with  which  such  assistance  was  given  or 
used,  the  amount  of  that  portion  of  the 


cost  of  the  project  supplied  by  other 
sources,  and  such  other  records  as  will 
facilitate  an  effective  audit. 

(b)  The  Administrator  and  the  Comp¬ 
troller  General  of  the  United  States,  or 
any  of  their  duly  authorized  represent¬ 
atives  shall  have  access  for  the  purpose 
of  audit  and  examination  to  any  ac¬ 
counts,  books,  documents,  papers,  re¬ 
ports,  files  and  records  of  such  receipts 
which  in  the  opinion  of  the  Administra¬ 
tor  or  the  Comptroller  General  may  be 
related  or  pertinent  to  the  guarantee  of 
the  obligation,  or  to  contracts,  or  other 
arrangements  referred  to  in  this  part. 
Representatives  of  the  Administrator  or 
the  Comptroller  General  shall  be  af¬ 
forded  full  facilities  for  verifying  the 
transactions  with  the  balances  or  secu¬ 
rities  held  by  depositories,  fiscal  agents, 
and  custodians.  All  such  property  of  such 
person  or  entity  shall,  to  the  extent  prac¬ 
ticable,  remain  in  the  possession  and 
custody  of  such  person  or  entity. 

§  260.17  Information  requests. 

If  an  applicant  desires  that  any  infor¬ 
mation  submitted  in  an  application  or 
supplement  thereto  not  be  released  by 
the  Administrator  upon  request  from  a 
member  of  the  public,  the  applicant  must 
so  state  and  must  set  forth  any  reasons 
why  such  information  should  not  be  re¬ 
leased.  including  particulars  as  to  any 
competitive  harm  which  would  probably 
result  from  release  of  such  information. 
The  Administrator  will  keep  such  infor¬ 
mation  confidential  as  permitted  by  law. 

§  260.19  Waivers  and  modifications. 

The  Administrator  may,  upon  good 
cause  shown,  waive  or  modify  any  re¬ 
quirement  of  this  part  not  required  by 
law  or  make  any  additional  requirements 
he  deems  necessary. 

Subpart  B — Standards  for  Maintenance  of 
Facilities  by  Recipients  of  Obligation 
Guarantees 

§  260.21  Applicability. 

This  subpart  prescribes  standards 
governing  the  maintenance  of  facilities, 
as  defined  in  subpart  A  of  this  part,  that 
are  being  acquired,  rehabilitated,  im¬ 
proved,  or  construed  with  the  proceeds  of 
a  guaranteed  obligation,  by  the  recipient 
of  such  guarantee  for  the  period  during 
which  any  portion  of  the  principal  or  in¬ 
terest  of  such  obligation  remains  unpaid. 

§  260.23  Definitions.  * 

The  terms  defined  in  subpart  A  of  this 
part  shall  have  the  same  meaning  for 
the  purposes  of  this  subpart  that  such 
terms  are  given  in  S  260.3  of  this  part. 

§  260.25  Standards. 

(a)  When  the  proceeds  of  an  obliga¬ 
tion  guaranteed  by  the  Administrator 
are  used  to  acquire,  rehabilitate,  im¬ 
prove  or  construct  track,  roadbedi,  and 
related  structures,  the  guarantee  recip¬ 
ient  shall,  as  long  as  any  portion  of  the 
principal  or  interest  of  such  obligation 
remains  unpaid,  maintain  such  facilities 
in  at  least  the  highest  track  Cfiass,  as 
defined  by  FRA  Track  Safety  Standards 
in  Part  213  of  this  chapter,  as  that  Class 
in  which  the  rehabilitated.  Improved,  ac- 
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qulred,  or  constructed  track  Js  to  be 
operated  upon  completion  of  the  project , 
for  which  the  obligation  was  guaranteed 
unless  a  waiver  Is  granted  In  accordance 
with  S  260.29. 

(b)  When  the  proceeds  of  an  obliga¬ 
tion  guaranteed  by  the  Administrator 
are  iised  in  facilities.  Including  those 
mentioned  In  paragraph  (a)  of  this  sec¬ 
tion,  the  recipient  shall,  during  the  pe¬ 
riod  In  which  any  portion  of  the  princi¬ 
pal  or  interest  in  such  obligation  re¬ 
mains  unpaid,  maintain  such  facilities 
in  a  manner  consistent  with  sound  engi¬ 
neering  and  maintenance  practices  and 
in  a  condition  that  will  permit  the  level 
of  use  that  existed  upon  completion  of 
the  acquisition,  rehabilitation.  Improve¬ 
ment  or  construction  of  such  facilities 
imless  a  waiver  Is  granted  in  accordance 
with  §  260.29. 

§  260.27  Inspection. 

(a)  The  facilities  subject  to  the  provi¬ 
sions  of  this  subpart  shall  be  inspected  at 
such  regular  intervals  as  the  Administra¬ 
tor  deems  necessary  to  assure  compli¬ 
ance  with  the  standards  set  forth  In 


§  260.25.  Each  recipient  shall  permit  rep¬ 
resentatives  of  the  FTIA  to  enter  upon  Its 
property  to  Inspect  and  examine  such 
facilities  at  reasonable  times  and  In  a 
reasonable  manner.  Such  representatives 
shall  be  permitted  to  use  such  testing  de¬ 
vices  as  the  Administrator  deems  neces¬ 
sary  to  insiire  that  the  maintenance 
standards  imposed  by  this  subpart  are 
being  followed. 

(b)  Each  recipient  shall  submit  to  the 
Administrator  annually  financial  records 
and  otlier  documents  detailing  the  main¬ 
tenance  performed  and  the  inspections 
conducted  which  demonstrate  that  the 
recipient  has  complied  With  the  stand¬ 
ards  in  §  260.25. 

§  260.29  Waiver. 

Any  recipient  of  a  guarantee  may  peti¬ 
tion  the  Administrator  in  writing  for 
relief  from  any  or  all  requirements  im¬ 
posed  by  this  subpart.  The  Administrator 
may,  for  good  cause  shown,  waive  or 
modify  any  requirements  of  this  part. 
Good  cause  may  include,  but  is  not  lim¬ 
ited  to.  insufficient  capital  resources  of 
the  recipient  to  comply  with  these  main¬ 


tenance  standards  or  changes  in  the  level 
of  service  required  for  any  facility  sub¬ 
ject  to  this  subpart. 

§  260.31  Impact  on  other  laws.  — 

Standards  issued  under  this  subpart 
shall  not  be  construed  to  relieve  the 
recipient  of  any  obligation  to  comply 
with  any  other  Federal,  State,  or  local 
law  or  regiilatlon. 

§  260.33  Penalties. 

If  the  Administrator  finds  that  a  guar¬ 
antee  recipient  has  violated  the  require¬ 
ments  of  this  subpart,  such  recipient  will 
be  subject  to  civil  action  for  injimction 
to  cease  activities  which  violate  this  sub¬ 
part  and  for  any  other  appropriate  civil 
or  criminal  relief,  including  termination, 
suspension,  and  punitive  damages. 

Effective  date:  This  part  becomes  ef¬ 
fective  on  October  8,  1976. 

Dated:  October  6, 1976. 

Asaph  H.  Hall, 

V  Administrator.  Federal 
Railroad  Administration. 
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